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ITRODUCTION

Reports from across China suggest that lawyers are increasingly coming to the
assistance of people whom economic development has left behind. In Guangzhou, for
example, legal aid lawyers convinced an appeals court to spare the life of an indigent
woman convicted of being an accessory to murder.' Similarly, in Shanghai, lawyers acting
pro bono saved a ninety-two year-old woman from eviction from her apartment. 2 In Wuhan,
lawyers from a non-governmental legal aid center brought a successful suit on behalf of a
woman illegally3 detained by the local public security bureau after she exposed corruption at
her workplace.
The recent emphasis on lawyers serving society is not new, but it arises against a new
backdrop: an increased focus on the provision of legal services to China's poor and
disadvantaged. Over the past four years, as China's legal profession has grown to become
the third largest in the world,4 provincial and local justice bureaus have established a total of
180 legal aid centers or offices. 5 In addition, at least three non-governmental legal aid
1. See infra text accompanying notes 380-81.
2. See infra text accompanying note 305.
3. See infra text accompanying note 312.
4. See infra text accompanying notes 46-51 (discussing the growth of the legal profession). Only the United
States and India have a greater total number of lawyers.
5. See SIFA BU FALO YUANZHU ZHONGXIN [MINISTRY OF JUSTICE LEGAL AID CENTER], QUANGUO FAL0
YUANZHU GONGZUO GAIKUANG [OVERVIEW OF LEGAL AID WORK IN THE ENTIRE NATION], June 1998, at 1, 1
[hereinafter JUNE 1998 REPORT); 1998 Government Interview B. These legal aid offices employ a total of more
than 1,000 persons. See 1998 Government Interview B. Ministry of Justice statistics report that in 1997, China's
legal aid centers handled 70,677 cases, and responded to 431,000 requests for legal information. See JUNE 1998
REPORT, supra, at 2; Zhao Jianrong, Woguo Fayuan Gongzuo Qude Tupoxing Jinzhan [Our Nation's Legal Aid
WorkAchieves BreakthroughProgress],ZHONGGUO LOSHI BAO [CHINA LAWYERNEWS], May 16, 1998, at 1.
New offices are being established at a rapid rate. The cited figures are as of June 1998 and are significantly
higher than those reported six months and one year earlier. In January 1998, the Ministry of Justice reported that
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providers are currently operating in China, local branches of the All-China Women's
Federation have established legal aid clinics in at least three rural counties, and private
Chinese law firms are increasingly willing to undertake pro bono or contingent-fee litigation
on behalf of the disadvantaged. In many cities, legal aid programs are little more than a
single official working out of the local justice bureau, but in some locales, legal aid centers
employ full-time lawyers and handle thousands of inquiries and hundreds of cases annually.
Legal aid programs in China also range in their focus: in Guangzhou, the government-run
legal aid program focuses primarily on representing criminal defendants facing life in prison
or death; in Beijing, the legal aid program at Peking University works exclusively to protect
women's rights.
Legal aid has also attracted the attention of many of those outside of China who are
concerned with strengthening China's legal system. United States President Bill Clinton has
cited it as a potential area for Amercian cooperation with China, and both Hillary Rodham
Clinton and Secretary of State Madeleine Albright visited legal aid centers during the
President's June 1998 visit to China.6 Other Western governments, non-governmental
foundations have similarly shown a strong interest in
organizations, and philanthropic
7
China's legal aid programs.
This article describes the evolution of legal aid and public interest law in China and
examines its implications for the legal profession and the law in the context of four
intertwined developments: first, China's efforts to establish a nationwide system of
government-run legal aid centers; second, China's attempt to expand the availability and
improve the quality of legal representation for indigent criminal defendants; third, China's
bid to force the legal profession to serve poor clients via mandatory pro bono requirements
for lawyers; fourth, the development of non-governmental legal aid centers and the
expanding incentives for profit-oriented lawyers to take on pro bono cases or pursue public
interest litigation. Although it is too early to declare that the evolution of legal aid will
reshape the function of law or the status of individual rights in China, this article argues that
the evolution illustrates the choices facing China as it continues to reform its legal system
and legal profession. China's development of legal aid also demonstrates the degree to
which legal development in China is progressing without any single dominant rationale or
policy goal.
A number of questions permeate this analysis. What considerations have motivated
China's recent commitment to legal aid, and what goals is legal aid designed to further?
What is the likelihood that legal aid will actually become a significant component of the
Chinese legal system, and what would be the consequences of such a development? To
what degree is legal aid the responsibility of the state, the legal profession, or both? What
does it mean to be "non-governmental" in China, and what role may non-governmental legal
aid providers play? Is there a definition of "public interest" that is unique to China?
132 legal aid centers or offices had been established. See Gesheng Falii Yuanzhu Jigou Jianshe Qingkuang Yian
Biao [Table of the Establishment of Legal Aid Institutions in the Provinces], FALO YUANZHU GONGZUO XINxI
[NEws OF WORK ON LEGAL AID] [hereinafter MINIsTRY OF JUsTIcE NEws OF WORK ON LEGAL AID] No. 3, Dec.

28, 1997 (Sifa Bu*FalOi Yuanzhu Zhongxin [Ministry of Justice Legal Aid Center] ed.) at 12, 12-14; Gao Zhen,
Falil Yuanzhu Jigou De Zhineng Jiqi Yunzuo [The Functions and Operations of Legal Aid Organs], Diyi Qi
Quanguo Faii Yuanzhu Renyuan Peixun Ban Jianggao Zhi San [Drafts of Speeches for the First Period National
Legal Aid Personnel Training Course, Part 3], 1998, at 1. In June 1997, the Ministry of Justice reported that eight
provinces or directly administered cities and over 40 municipalities or counties had established legal aid centers.
See Gedi Fali Yuanzhu Jigou Xunsu Jianli [LocalAreas Rapidly EstablishLegal Aid Organizations][hereinafter
Local Areas Rapidly EstablishLegal Aid Organizations],[MINISTRY OF JUSTICE NEws OF WORK ON LEGAL AID],
supra, No. 1, June 16, 1997, at 9, 10. The role of the provincial organizations is unclear, but they appear to be
offices within the provincial justice bureaus designed to coordinate local legal aid programs, rather than actual
providers of legal services.
6. See infra note 466.
7. See infra text accompanying notes 461-66.
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Legal aid in China has developed with remarkable speed. The term "legal aid" (falil
yuanzhu) was virtually unknown in China prior to 1993.8 Today it is a hot topic, discussed
in hundreds of press reports and academic articles. Such discussion reflects a decision by
China's Ministry of Justice-which has jurisdiction over China's lawyers-to make legal
aid a focal point of the continued reform of the legal system. Yet the attention legal aid has
received also suggests a legal profession still seeking to define its pace in a rapidly changing
economy and society. China's development of legal aid is of particular note given the lack
of similar developments in many other transitional economies. 9 Indeed, China is now one of
only a few countries in the world to mandate pro bono work by lawyers.
However, the role and future of legal aid remain uncertain. China is unresolved as to
the appropriate balance between civil and criminal legal aid. The central government
appears unwilling to devote significant funds to legal aid and is unsure of alternative
funding sources. China still lacks a sufficient number of lawyers to handle the massive
demand for legal aid, and many lawyers have resisted mandatory pro bono requirements.
Some local justice bureaus appear more concerned with using pro bono requirements to
regulate lawyers than they are with increasing access to the legal system. Legal aid
programs have concentrated in economically developed urban areas; lawyers remain out of
reach of the majority of China's rural poor. How China addresses these problems will help
determine the future of legal aid, as well as the role that legal aid and lawyers play within
the Chinese legal system.
Part II of this article discusses the background to the development of legal aid in
China. It examines the growth of the Chinese legal profession, as well as laws and
regulations regarding the provision of free legal services and the right to counsel, and then
discusses the reasons the Ministry of Justice has given for making the provision of legal aid
a national policy.
Part III describes five types of legal aid programs: (1) full-time government legal aid
workers; (2) justice bureau programs that require law firms and lawyers to undertake legal
aid work; (3) legal aid work undertaken by other government departments or organizations;
(4) legal aid provided by non-governmental and university-based providers; and (5) pro
bono representation undertaken voluntarily by for-profit lawyers.
Part IV examines five key issues and how legal aid programs in China have dealt with
them: (1) the appropriate targets for civil legal aid programs; (2) the role of legal aid
lawyers in criminal trials, and the appropriate balance between civil and criminal legal aid;
(3) mandatory pro bono requirements and the degree to which the provision of legal aid is
the obligation of the legal profession; (4) potential sources of funding for legal aid,
including the role of foreign donations; and (5) the status of non-governmental legal aid
providers.
Part V evaluates the impact of legal aid programs with reference to three areas: the
role of international legal norms in the Chinese legal system, the evolution of China's legal
8. Cf. Gong Xiaobing, Zhongguo Tese De Fall Yuanzhu Zhidu Tansuo [An Exploration of a Legal Aid
System with Special Chinese Characteristics],Diyi Qi Quanguo Falt Yuanzhu Renyuan Peixun Ban Jianggao Zhi
Yi [Drafts of Speeches for the First Period National Legal Aid Personnel Training Course, Part 1], 1998, at 1, 1
(stating that, until recently, the term "falii yuanzhu" did not appear in Chinese dictionaries). Former Justice
Minister Xiao Yang, the person most responsible for the Ministry of Justice's embrace of legal aid, has stated that
he had never heard of "legal aid" prior to a 1989 visit to Hong Kong. See ZHONGGUO FALO YOANZHU ZIIIDU
DANSHENG DE QIANQIAN HOuHOu [THE INS AND OUTS OF THE DEVELOPMENT OF CHINA'S LEGAL AID SYsTEM] 6
(Zhang Geng ed., 1998) [hereinafter THE INS AND OUTS OF THE DEVELOPMENT OF CHINA'S LEGAL AID SYSTEM].

9. Laws in a number of Eastern European countries provide for the appointment of counsel to represent
certain criminal defendants, and Bulgaria imposes an obligation on lawyers to provide free legal assistance to the
poor. See Legal Services for Indigent Criminal Defendants in Central and Eastern Europe (Summary), 5
COLUM. J. EUR. L. (forthcoming 1999) (manuscript at 15-22, on file with author). However, systems for the
provision of legal aid in civil cases are either non-existent or undeveloped, and it appears that no country in
Eastern Europe has undertaken to construct a government-run legal aid system. See id. at 21-24.
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profession, and the evolution of state approaches to law. Part V is divided into three
sections. Section 1 argues that, rather than presenting an opportunity to evaluate the
protection of human rights in China, the development of legal aid demonstrates the growing
relevance of international standards to domestic legal debates. Section 2 argues that,
although the development of legal aid reflects the piecemeal development of the legal
profession, the experiences of legal aid providers-particularly non-governmental
providers-suggest an enhanced role for lawyers as advocates both in individual cases and
for larger policy goals. Section 2 also considers the implications of the development of
legal aid for attempts to define public interest law in China. Section 3 suggests that the
development of legal aid programs in China reflects evolving state views of law and also
implies that individual uses of the legal system may increasingly shape the evolution of law
in China.
Part VI, the conclusion, sets forth seven questions raised by the development of legal
aid programs and public interest law in China.
This article uses the terms "legal aid" and "public interest" broadly. The terms are just
beginning to take root in China, and thus their definitions remain in flux. "Legal aid" refers
to the provision of reduced-fee or free legal services. "Public interest" is used to refer to a
broader range of activities by Chinese lawyers, including class action and contingent-fee
litigation on behalf of those who lack the money or power to retain lawyers, regardless of
whether lawyers pursuing such cases earn a profit. The definition of such terms is not yet an
issue of debate within China. However, this article suggests that they may develop
meanings or describe activities that differ from "legal aid" or "public interest" lawyering
elsewhere.

II.

A.

BACKGROUND: THE DEVELOPMENT OF THE LEGAL PROFESSION AND
LEGAL PROTECTIONS FOR THE POOR

The Legal Professionand Legislative Framework

China's first legal aid programs predate the 1949 establishment of the People's0
Republic. The flourishing legal profession in major Chinese cities in the 1920s and 1930sl
included a number of legal aid organizations run by private lawyers. 1 However, the small
number of lawyers nationwide and the low quality of much of the profession12 limited their
availability and usefulness.
China took steps to establish a socialist legal profession in the 1950s, 13 but lawyers
played little importance in the administration of law during most of the first three decades of
Communist rule. By 1957, there were just 2500 full-time and 300 part-time lawyers

10. See Alison W. Conner, Lawyers and the Legal Profession During the Republican Period, in CIVIL LAW
IN QING AND REPUBLICAN CHINA 215,228-32 (Kathryn Bernhardt & Philip C.C. Huang eds., 1994).
11. See Xiao Yang, Jianli You Zhongguo Tese De Falti Yuanzhu Zhidu [Establish a Legal Aid System with
Special Chinese Characteristics],in TANSUO YOU ZHONGGUO TESE DE FALO YUANZHu ZHIDU [DISCUssING A
LEGAL AID SYSTEM WITH SPECIAL CHINESE CHARACTERISTICS] 1, 2 (Xiao Yang ed., 1996) [hereinafter
DISCUSSING A LEGAL AID SYSTEM WITH SPECIAL CHINESE CHARACTERISTICS]; Conner, supra note 10, at 229; see

also Tao Mao, Guanyu Jianli Woguo Liishi Fali Yuanzhu Zhidu De Gouxiang [Thoughts on Establishing Our
Nation's System of Legal Aid], in DISCUSSING A LEGAL AID SYSTEM WITH SPECIAL CHINESE CHARACTERISTICS,
supra, at 19, 23 (stating that although there was no formal legal aid system during the Republican period, some
lawyers did provide free legal assistance to indigent clients).
12. See LAWYERS COMMITTEE FOR HUMAN RIGHTS, LAWYERS IN CHINA: OBSTACLES TO INDEPENDENCE
AND THE DEFENSE OF RIGHTS 12-13 (Mar. 1998).
13. See id. at 13-14; Timothy A. Gelatt, Lawyers in China: The Past Decade and Beyond, 23 N.Y.U. J.
INT'L L. &PoL 751,752 (1991).
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nationwide.1 4 They practiced in some 800 law offices established under the aegis of the
Ministry of Justice and local justice bureaus. 15 Beginning with the anti-rightist campaign in
1957, however, many lawyers were persecuted as class enemies.' 6 China abolished its
Ministry of Justice in 1959, and legal training effectively ceased.' 7 Lawyers played virtually
no role in China throughout
the 1966-76 Cultural Revolution--except as targets of criticism
8
and persecution.1
Despite the small size and limited role of the legal profession in the early years of the
People's Republic, regulations did require lawyers to provide free services in a wide range
of civil cases. The Ministry of Justice's 1956 Temporary Provisions Regarding Lawyer's
Fees stipulated that lawyers should provide free assistance to persons seeking compensation
for injuries due to a "production accident," to persons seeking alimony, child support, or
elderly support payments, to parties whose legal questions could be answered orally, and to
persons who were unable to afford lawyers' services. 19 Additionally, throughout the first
20
twenty years of the People's Republic, lawyers and courts often waived fees for the poor.
However, the small number of lawyers in the 1950s and the government's policy of avoiding
litigation21 meant that the Temporary Provisions probably had little practical effect, as few
civil disputes were directed to the formal legal system.
In the criminal context, the 1954 Constitution stated that defendants had the right to
present a defense. 22 In addition, the 1954 People's Courts Organic Law stated that
defendants possessed the right to hire a lawyer to defend them. However, no provisions
existed regarding the provision of lawyers to defendants who did not retain counsel, and the
laws in the early years of the People's Republic provided little protection for criminal
defendants. 24 Moreover, even if lawyers were involved in25criminal trials, their role was
generally limited to arguing for lenience toward their clients.
China began to reform and reconstruct both its legal system and the legal profession in
the late 1970s, as it drafted new laws and reestablished the Ministry of Justice, as lawyers
who had been trained decades earlier returned to practice, and as law schools reopened. 26

14.
15.

See Tao, supra note 11, at 24.
See Gelatt, supra note 13, at 753.

16.

See LAWYERS COMMrrTEE FOR HUMAN RIGHTS, supra note 12, at 15; William P. Alford, Tasseled

Loafers for Barefoot Lawyers: Transformation and Tension in the World of Chinese Legal Workers, 141 CHINA
Q. 22, 27 (1995); Gelatt, supra note 13, at 753.
17. See LAWYERS COMMITrEE FOR HUMAN RIGHTS,supra note 12, at 15; Gelatt, supra note 13, at 754.
18. See Gelatt, supra note 13, at 754.
19. See Sifa Bu Guanyu LAishi Shoufei Zanxing Banfa [Ministry of Justice Temporary Provisions Regarding
Lawyers' Fees], May 25, 1956, art. 6, in ZHONGGUO LOSH! FA SHIYONG SHOUCE (SHANGCE) [HANDBOOK ON THE

USE OF CHINA'S LAWYERS LAW (VOLUME 1) 99 (Tong Baogui ed., 1996) )] [hereinafter HANDBOOK ON THE USE
OF CHINA'S LAWYERS LAW (VOLUME 1)].

20. See Sun Jibin, Shixiang Pinruozhe De Nuoya Fangzhou-Zhongguo Fallt Yuanzhu Zai Xingdong (Yi)
[The Noah's Ark that is Sailing to the Poor and Weak-China's Legal Aid in Action (PartOne)], ZHONGOUO
LOSm BAO [CHINA LAWYER NEWS], June 29, 1996, at 1.
21. See Jerome Alan Cohen, Chinese Mediation on the Eve of Modernization, 54 CAL. L. REV. 1201, 1201
(1966).
22. See XIANFA [CONSTTUTION] (1954), art. 76.
23. See Zhonghua Remnin Gongheguo Renmin Fayuan Zuzhi Fa [People's Republic of China Organic Law
for the People's Courts], art. 7, 1 ZHONGHUA RENMIN GONGHE GUo FAGUI HuIBiAN [FAGUI HuIBAN]
[COLLECTED LAWS AND REGULATIONS OFTHE PEOPLE'S REPUBLIC OF CHINA] 124.
24. See JEROME ALAN COHEN, THE CRIMINAL PROCESS IN THE PEOPLE'S REPUBLIC OF CHINA, 1949-63: AN
INTRODUCTION (1968); LAWYERS COMMIrEE FOR HUMAN RIGHTS, OPENING TO REFORM? AN ANALYSIS OF
CHINA'S REvISED CRIMINAL PROCEDURE LAW 1-2 (1996).
25. See LAWYERS COMMITTEE FOR HUMAN RIGHTS, supra note 12, at 15.

26. See Gelatt, supra note 13, at 754-56. Official estimates state that between 1979 and 1997, China's
central government authorities enacted 311 laws, more than 700 regulations, and almost 4000 administrative
rules. See China's Judicial Guaranteefor Human Rights Forceful: Official, Xinhua News Agency, Mar. 31,
1997, availablein LEXIS, World Library, ALLWLD File.
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The number of lawyers grew throughout the 1980s, from just 5500 in 198127 to 50,000 in
1991,2 reflecting China's recognition of the need for lawyers as it began transforming its
economy.29 Lawyers remained state legal workers, 30 working in state-run law firms and
enterprises, and most of their work in the early years of reform consisted of applying norms
determined by administrative
31 authorities and, in criminal cases, assisting defendants in
acknowledging wrongdoing.
Laws and regulations during this period emphasized both the right of certain criminal
defendants to representation and lawyers' obligations to undertake cases on behalf of the
disadvantaged. The 1979 People's Court Organic Law stated that courts could, where they
32
deemed necessary, appoint a "defender" to represent a defendant in a criminal proceeding.
The 1979 Criminal Procedure Law similarly provided that courts could designate a defender
in a criminal case and that they should do so where the defendant was deaf, mute, or a minor
and had not retained a defender.33 A defender was not necessarily a lawyer: the Criminal
Procedure Law stated that defendants had the right to represent themselves, or to be
represented by a lawyer, a citizen recommended by a people's organization or the
34
defendant's work unit, a close relative, or any other citizen permitted to do so by the court.
In addition, the 1980 Interim Regulations on Lawyers-China's first reform-era regulation
on the legal profession-required lawyers to accept criminal cases that courts assigned to
them. 35 In most cases in which courts deemed the appointment of a defender to be required
or necessary, they assigned cases to state-run law firms. 36 However, this was rarely done in
a systematic fashion. Courts assigned cases to lawyers with whom judges were acquainted,
and lawyers often did little in the way of presenting a defense, 37 in38part because the Criminal
Procedure Law limited their involvement in criminal proceedings.

27. See LAwYERS COMMITrEE FOR HUMAN RIGHTS, supranote 12, at i.
28. See Timothy Gelatt, Lawyers in China: The Past Decade and Beyond, 23 N.Y.U. J. INT'L L. & POL.
751,767 (1991).
29. See LAwYERs COMMITTEE FOR HUMAN RIGHTS, supranote 12, at 17.
30. See Zhonghua Renmin Gongheguo Ltishi Zanxing Tiaoli [Interim Regulations of the People's Republic
of China on Lawyers] [hereinafter 1980 Interim Regulations on Lawyers], art. 1, 1980 FAGUI HUIBLAN 44 (stating
that lawyers are state legal workers); Gelatt, supranote 13, at 756-58 (discussing the 1980 Interim Regulations on
Lawyers).
31. See Alford, supra note 16, at 29. All lawyers were required to work in state-funded law offices. See
LAWYERS COMMITTEE FOR HUMAN RIGHTS, supra note 12, at 18.
32. See Zhonghua Renmin Gongheguo Remnin Fayuan Zuzhi Fa [People's Republic of China Organic Law
for the People's Courts], art. 8, July 1, 1979, amended Sept. 2, 1983, 1983 FAGUI HUIBIAN 4, 6.
33. See Zhonghua Renmin Gongheguo Xingshi Susong Fa [Criminal Procedure Law of the People's
Republic of China], art. 27, July 7, 1979, 1979 FAGUI HuIBIAN 87, 94 [hereinafter 1979 Criminal Procedure
Law]; cf LAWYERS COMMITTEE FOR HUMAN RIGHTS, supra note 24, at 35 (noting that, even in such cases,
defense was not mandatory because "a defendant could always refuse the court-appointed defender").
34. See 1979 Criminal Procedure Law, supranote 33, art. 26.
35. See 1980 Interim Regulations on Lawyers, supra note 30, art. 2.
36. Additionally, the actual number of cases in which courts assigned lawyers was small. For example,
while courts heard a total of 298,291 first-instance criminal cases in 1986, they assigned lawyers to represent a
total of only 9944 defendants. See Wang Minyuan, Xingshi Beigao Ren Quanli Yanjiu [Research into the Rights
of CriminalDefendants], in ZOU XIANG QUANLI DE SIDAI [TOWARD AN AGE OF RIGHTS] 499, 531 (Xia Yong
ed., 1995). Similarly, in 1989, courts assigned lawyers to represent 17,570 defendants, while courts heard a total
of 389,597 cases. See id. Some scholars believe that these official figures overstate the number of cases in which
courts appointed defenders. See id. at 532; Correspondence with Beijing Academic, Apr. 14, 1998.
37. See Correspondence with Beijing Academic, Apr. 14, 1998. Lawyers rarely refused such cases, in part
because they wanted to maintain good relations with judges. See id.
38. For example, lawyers were only permitted to be involved in cases after the pre-trial investigation had
been completed. See Gelatt, supra note 13, at 776. Yet the pre-trial investigation was crucial to determining guilt
or innocence, and thus lawyers were often involved in cases only after their client's guilt had been established.
See id.; see also Wang, supra note 36, at 533 (stating that research in a number of counties in the early 1990s
showed that lawyers often had little effect on the outcome of criminal proceedings). Although the 1979 Criminal
Procedure Law required courts to permit lawyers access to defendants seven days in advance of trial, beginning in
1983 this requirement was waived in cases involving violent crimes. See LAWYERS COMMITTEE FOR HUMAN
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In the civil context, although the 1980 Interim Regulations on Lawyers did not include
any measures regarding the provision of free legal services, 39 the 1981 Provisions on
Lawyers' Fees paralleled the 1956 provisions by encouraging pro bono work and expanding
the scope of actions eligible for free legal services to include demands for labor insurance,
retirement payments, and other economic benefits.40 However, the provision of such

services was no longer mandatory: whereas the 1956 provisions had stated that lawyers shall
provide free legal assistance, the 1981 provisions stated that they could reduce or waive

fees.41 China revised its provisions on lawyers' fees again in 1990, this
time stating that
42
lawyers shall provide reduced-fee or free legal advice in a range of cases.

It is unclear to what extent lawyers actually engaged in pro bono representation in the
1980s, as the Ministry of Justice did not maintain statistics on such work during that
period. 43 The number of cases heard in the courts grew steadily throughout the decade, 4
RIGHTS, supra note 12, at 19; see also infra notes 368-69 (discussing the role of lawyers in criminal proceedings
today).
39. See 1980 Interim Regulations on Lawyers, supra note 30, art. 2. Lawyers who undertook courtappointed criminal cases received payment from the court for doing so.
40. See Lishi Shoufei Shixing Banfa [Provisions on Lawyers Fees for Trial Implementation], Dec. 9, 1981,
in HANDBOOK ON THE USE OF CHINA'S LAWYERS LAW (VOLUME 1), supra note 19, at 150, art. 9.
41. See id
42. See LAishi Yewu Shoufei Guanli Banfa [Administrative Measures on Lawyers' Services Fees], enacted
by the Ministry of Justice, Ministry of Finance, and State Price Bureau on Mar. 7, 1990, in HANDBOOK ON THE
USE OF CHNA'S LAWYERS LAW (VOLUME I), supra note 19, at 316, art. 12. The range of cases in which lawyers
are instructed to provide free or reduced-fee services was substantially the same in the 1990 measures as in the
1981 regulations. See id. In 1997, new provisions on lawyers' fees replaced the 1990 provisions. See Lflshi
Fuwu Shoufei Guanli Zanxing Banfa [Provisional Measures on the Administration of Fees for Lawyers' Services],
issued by the State Planning Commission and Ministry of Justice on Mar. 3, 1997. Although providing for
lawyers to offer free or reduced-fee services in a similar range of cases, the 1997 provisions also state that lawyers
shall do so in accordance with the relevant regulations on legal aid. See id. art. 16.
In addition, article 58 of the 1991 Civil Procedure Law provides that courts should assign lawyers to act on
behalf of those who lack the ability to carry out litigation on their own. See Zhonghua Renmin Gongheguo
Minshi Susong Fa [Civil Procedure Law of the People's Republic of China] [hereinafter 1991 Civil Procedure
Law], art. 58, 1991 FAGUI HIIBIAN 9. The Civil Procedure Law also states that courts may reduce or waive court
fees for litigants facing economic hardship. See id. art. 107. However, courts rarely do so. See Mo Yuchuan et
al., Jianli Kunnan Qiye Zhigong Fali Yuanzhu Jizhi [Establish a System of Legal Aid for Employees of
EnterprisesFacingDifficulties], GAIGE [REFORM], 1996, No. 6, at 103, 105-06. This reluctance is in part due to
courts' reliance on such fees to cover their operating costs. See id. One group of commentators argues that the
fact that lawyers similarly rely on fees to survive means that lawyers should not be expected to cover the costs of
legal aid. See id. at 106.
Whether or not payment of court fees will be included in the scope of legal aid has apparently not yet been
decided. Justice Minister Xiao originally wrote that China had implemented a nearly complete system for
reducing court fees for parties facing economic hardship, and thus there was no need to include reduction of such
fees within the scope of China's legal aid programs. See Xiao, supra note I1, at 5. In 1997, the Ministry of
Justice began discussions with the Supreme People's Court regarding the status of court fees in legal aid cases.
See Gong, supra note 8, at 2-3. The Ministry of Justice proposed issuing a joint notice with the Supreme
People's Court regarding the status of litigation fees for legal aid recipients. However, the two organs have
apparently been unable to reach an agreement regarding the reduction of fees. The Ministry has advocated
waiving litigation fees for recipients of legal aid, while the Court has argued that payment of fees should be
delayed for legal aid recipients and the fees borne by the losing party. See Zuigao Renmin Fayuan, Sifa Bu
"Guanyu Kaizhan Minshi Fali Yuanzhu Gongzuo De Lianhe Tongzhi" De Yunniang He Zhunbei [Deliberations
and Preparationsof the Supreme People's Court and the Ministry of Justice Regarding the "Joint Notice
Regarding the Development of Civil Legal Aid Work"], in THE INS AND OUTS OF THE DEVELOPMENT OF CHINA'S
LEGAL AID SYSTEM, supra note 8, at 244, 244-45. The Supreme People's Court argued that courts did not need
to waive fees for legal aid recipients because most recipients of legal aid are plaintiffs who win their cases, and
thus fees would be paid by defendants. The Ministry of Justice objected, arguing that legal aid recipients might
not win their cases, and that, in such cases, it would be unfair to expect them or the legal aid centers to pay
litigation fees. See id. As of June 1998, the Ministry and the Court had not reached an agreement. See JUNE
1998 REPORT, supra note 5; 1998 Government Interview B.
I discuss the impact of court fees in greater depth elsewhere. See Note, Class Action Litigation in China, 111
HARV. L. REV. 1523, 1534 (1998).
43. See Correspondence with Beijing Academic, Apr. 14, 1998.
44. See Note, supra note 42, at 1531-32.
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but in most of them, individuals were not represented by lawyers. 45 This was at least
partially due to the small number of lawyers in China, but also may have reflected a general
reluctance to consult them.
The legal profession began to undergo a fundamental transition in the late 1980s. In
1988, the Ministry of Justice permitted lawyers to practice free of direct state supervision
for the first time, authorizing the establishment of cooperative law firms4 6 that were
financially independent of the government. 47 In 1993, the Ministry authorized the
establishment of partnership law fims. 4 8 Lawyers also began to engage in more aggressive
advocacy of clients' interests4 9 and became increasingly profit-driven.50 Concurrently, the
number of lawyers continued to increase rapidly, rising from 40,000 in 1992 to 114,000 by
the end of 1997.51
Although the Ministry of Justice and the legal profession were largely preoccupied in
the early 1990s with the formation of new for-profit law firms, changes in the legal
profession also resulted in new attention to lawyers' professional obligations. The first
explicit use of the term "legal aid" ("falii yuanzhu") in a Chinese law or regulation was in
1993 when the Ministry of Justice issued standards governing the morality and discipline of
the legal profession. 52 The standards state that lawyers are not permitted to refuse legal aid
law firms assign to them and are not permitted to reject criminal cases that courts
cases that
53
assign.

Around the same time, legal aid became an item of discussion among officials and
academics drafting a comprehensive law on lawyers. Although a 1991 draft of the Lawyers
Law did not include any provisions regarding legal aid,54 a 1994 draft stipulated that the
state would establish a system to assist those unable to pay legal fees. 55 A 1995 draft
submitted by the State Council to the National People's Congress Standing Committee
expanded the reference. Whereas the 1994 draft included only a single two-sentence article

45. This continues to be the case. See id. at 1536.
46. See LAWYERS COMMITTEEFOR HUMAN RIGHTS, supra note 12, at 39; Alford, supranote 16, at 31-32.
47. See LAWYERS COMMITTEE FOR HUMAN RIGHTS, supra note 12, at 34; Alford, supranote 16, at 31-32.
48. See LAWYERS COMMITTEE FOR HUMAN RIGHTS, supra note 12, at 35.
49. See Alford, supra note 16, at 32; Note, supra note 42, at 1539 (discussing the willingness of lawyers to
use class actions to challenge local government interests).
50. See Note, supra note 42, at 1536-38.
51. See Justice Minister: China Making Progress in Judicial Work, Xinhua News Agency, Dec. 17, 1997,
available in LEXIS, World library, ALLWLD File. The number of law offices grew from 3600 to 8300 during
the same period. See id. The number of lawyers will almost certainly continue to rise at a rapid rate. In 1996,
127,000 persons took the bar exam. See LAWYERS COMMITFEE FOR HUMAN RIGHTS, supranote 12, at i-ii.
52. See UIishi Zhiye Daode He Zhiye Jili! Guifan [Lawyers Professional Morality and Professional Discipline
Standards] [hereinafter Lawyers Professional Morality and Professional Discipline Standards], Dec. 27, 1993, in
HANDBOOK ON THE USE OF CHINA'S LAWYERS LAW (VOLUME I), supra note 19, at 499; Gu Jing, Zhongguo Fai
Yuanzhu Zhidu Yanjiu [Research into China'sLegal Aid System], Oct. 1996, at 1 (unpublished paper on file with
author).
53. See Lawyers Professional Morality and Professional Discipline Standards, supra note 52, art. 12. The
distinction between lawyers and law firms reflects the system in use in the 1980s, in which lawyers worked for a
state-run firm, and the fact that within firms today, lawyers are paid in part based on the number of cases handled
and the amount such cases brings to the firm.
54. See Zhonghua Renmin Gonghe Guo Ltishi Fa (Song Shen Gao) [People's Republic of China Lawyers
Law (Draft for Review)], Mar. 11, 1991, in ZHONGGUO IOSHI ZHIDU FAZHAN DE LICHENGBEI: "ZHONGHUA
RENMiN GONGHEGUO LOSHI FA" LIFA GUOCHENG HUIGU [A MILESTONE IN THE DEVELOPMENT OF CHINA'S
LAWYER SYSTEM: A LOOK BACK AT THE LEGISLATIVE PROCESS OF THE "LAWYERS LAW OF THE PEOPLE'S
REPUBLIC OF CHINA"] 82, 82-90 (Zhang Geng ed., 1997) [hereinafter A MI.EsToNE IN THE DEVELOPMENT OF
CHINA'S LAWYER SYSTEM].

55. See Zhonghua Renmin Gonghe Guo Ldishi Fa (Song Shen Gao) [People's Republic of China Lawyers
Law (Draft for Review)], Dec. 29, 1994, art. 79, in A MILESTONE IN THE DEVELOPMENT OF CHINA'S LAWYER
SYSTEM, supra note 54, at 126, 134. The draft stated that the Ministry of Justice would enact specific provisions
regarding legal aid. See id
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on legal aid, the 1995 draft included four such articles.56 The draft stated that the state
should implement a legal aid system,57 provided a list of issues to be targeted by legal aid,58
and stated that lawyers should fulfill their responsibility to undertake legal aid work.59

In 1996, China formalized its commitment to expand the provision of legal aid in both
the criminal and civil contexts with the passage of the Lawyers Law 6° and revisions to the
Criminal Procedure Law.61 The revised Criminal Procedure Law still permits non-lawyers
to represent defendants if the defendants so choose, but uses the term "lawyer" instead of
"defender" to refer to a person who may be appointed by the Court for that purpose.6 2 The

1996 Criminal Procedure Law expands the class of defendants for whom courts should
appoint lawyers to include the blind and persons charged with capital crimes.63 As did the

1979 Criminal Procedure Law, the 1996 law states that courts may appoint a person to
represent a criminal defendant when the court deems it necessary. However, the revised law

also explicitly provides that courts may consider a defendant's economic hardship in
deciding whether such an appointment is necessary? 4 In addition, the revised law states that
representation in court-appointed cases shall be performed by lawyers carrying out their
obligations to provide "legal
aid," thus formally introducing the concept of legal aid into the
65
criminal justice system.
The 1996 Lawyers Law imposes obligations on lawyers to undertake pro bono cases.
Although previous regulations had stated that lawyers could not refuse legal aid cases, the
Lawyers Law marks the first time China imposed an affirmative obligation on lawyers to
engage in legal aid work. Article 41 of the Lawyers Law states that Chinese citizens who
are in need of legal assistance, but who are unable to afford a lawyer, may receive legal aid

in a range of cases. 66 Eligible cases include, but are not limited to, criminal cases and civil
claims for family support payments, compensation for injuries suffered at work, or

compensation from the state.67 Article 42 states that lawyers must undertake legal aid work

"in accordance with state regulations.

68

The law's provisions are not as ambitious,

however, as a 1995 draft which had provided that "the state" shall implement a legal aid
system69 and elaborated a longer list of eligible claims, including marriage and labor
disputes.70

56. See Zhonghua Remnin Gonghe Guo Lishi Fa (Cao An) [People's Republic of China Lawyers Law
(Draft)], Oct. 14, 1995 [hereinafter 1995 Draft Lawyers Law] arts. 45-48, in A MILESTONE IN THE DEvELOPMENT
OF CHINA'S LAWYER SYSTEM, supra note 54, at 147, 152.
57. See id. art. 45.
58. See id. art. 46.
59. See id. art. 47. In addition, the draft provided for the State Council to enact specific provisions
regarding the provision of legal aid. See id. art. 48.
60. See Zhonghua Remnin Gongheguo Lishi Fa [People's Republic of China Lawyers Law] [hereinafter
Lawyers Law], in 1996 ZHONGHUA RENMIN GONGHEGUO XIN FAGUI HumiAN [COLLECTED NEW LAWS AND
REGULATIONS OFTHE PEOPLE'S REPUBLIC OF CHINA], No. 2, at 39.

61. See Zhonghua Renmin Gongheguo Xingshi Susong Fa [Criminal Procedure Law of the People's
Republic of China], Mar. 17, 1996 [hereinafter 1996 Criminal Procedure Law], 1996 FAGUI HUBIAN 55.
62. See id. art. 34. For a discussion of the law, see generally LAWYERS COMMrrrEE FOR HUMAN RIGHTS,
supra note 24.
63. See 1996 Criminal Procedure Law, supra note 61, art. 34.
64. See id.
65. See ic
66. See Lawyers Law, supra note 60, art. 41.
67. See id.
68. See id. art. 42. Article 43 states that specific regulations regarding Legal Aid will be drafted by the
Ministry of Justice and approved by the State Council. See id. art. 43.
69. See 1995 Draft Lawyers Law, supranote 56, art. 45.
70. See id. art. 46; Lawyers Law, supra note 60, art. 41. However, the Lawyers Law also adds a reference to
cases in which a person is seeking retirement benefits. See Lawyers Law, supra note 60, art. 41. The effect of the
changes is likely small, as the lists in both the draft and the law are non-exclusive. See 1995 Draft Lawyers Law,
supra note 56, art. 46; Lawyers Law, supra note 60, art. 41.
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National regulations on legal aid have not yet been approved. Draft regulations that
the Ministry of Justice circulated in 1996 would require all lawyers, notaries, and basic-level
legal workers to undertake legal aid cases. 7 1 Two such cases per year would be on a pro
bono basis;72 lawyers would be required to accept additional cases, but would be
compensated for them.7 3
Pending the enactment of national regulations, which require State Council approval
and would be binding on all government actors, the Ministry of Justice has issued a series of
notices to provincial and local justice bureaus regarding legal aid that are binding only on
the justice bureaus and lawyers. In June 1996, for example, the Ministry issued a notice
instructing justice bureaus in each province and directly-administered municipality to work
to establish organizations to manage and develop legal aid; it also directed each major
municipality to establish an organization responsible for providing legal aid.74 In 1997, the
Ministry issued the Notice on the Development of Legal Aid Work (the Notice) on the
establishment of legal aid organizations, categories of persons and cases eligible for legal
aid, and funding for legal aid programs. The Notice largely tracks provisions of the 1996
Draft Regulations, although reference to the number of cases lawyers are required to handle
per year is omitted.75 The Notice's provisions regarding the appropriate targets of legal aid
are discussed below in Part IV.A.76
The Ministry of Justice has also issued notices in conjunction with other government
departments or organizations on the provision of legal aid to the disabled, women, the
elderly, and juveniles, 77 and to criminal defendants. 78 In addition, the 1996 Law on the
Guarantee of the Rights and Interests of the Elderly states that elderly persons who bring
suit to protect their rights and interests and cannot afford the assistance of a lawyer are
entitled to legal aid.79 Many local areas have also issued their own administrative
provisions regarding legal aid.80
71. See Falii Yuanzhu Shixing Tiaoli (Zhengqiu Yijian Gao) [Regulations on Legal Aid for Trial
Implementation (Draft for Comments)] [hereinafter 1996 Draft Regulations] (1996), art. 30.
72. See id. art. 31. Such matters may include lawsuits or representation of clients in non-litigation matters.
See id.
73. See id. art. 32. The draft regulations do not specify compensation levels. See id.
74. See Sifa Bu Guanyu Xunsu Jianli Falii Yuanzhu Jigou Kaizhan Falii Yuanzhu Gongzuo De Tongzhi
[Ministry of Justice Notice Regarding Rapidly Establishing Legal Aid Organs and Developing Legal Aid Work],
June 11, 1996, arts. 1-2. The notice instructs municipalities to consult the examples of legal aid systems in
Guangzhou, Shanghai's Pudong District, Wuhan, and Beijing. See id.
75. See Sifa Bu Guanyu Kaizhan Fali Yuanzhu Gongzuo De Tongzhi [Ministry of Justice Notice Regarding
the Development of Legal Aid Work] [hereinafter Ministry of Justice 1997 Notice], May 21, 1997, art. 5(1), at 8.
76. See infra text accompanying notes 264-65,290.
77. See Gong Xiaobing & Gao Zhen, Zhongguo Falil Yuanzhu Zhidu De Shijian, Tansuo, Yu Qianjing
(Shang) [The Practice,Exploration, and FutureProspects of China's Legal Aid System (Part1)], DANGDAI SIFA
[JUDICATURE TODAY], 1997, No. 5, at 9, 10; see also Chinese NewspaperHighlights, Xinhua News Agency, Dec.
14, 1996, available in LEXIS, World Library, ALLWLD File (reporting that the Ministry of Justice and the
Communist Youth League of China jointly issued a notice regarding legal aid for juveniles). The Ministry of
Justice has also issued a notice regarding the provision of legal -aid by notaries. See Sifa Bu Fabu Guanyu
Gongzheng Falli Yuanzhu Gongzuo De Tongzhi [Ministry of Justice Issues Notice Regarding Legal Aid Work by
Notaries], MINISTRY OF JUSTICE NEWS OF WORK ON LEGAL AID, supranote 5, No. 3, Dec. 28, 1997, at 12, 12. In
addition, the Ministry of Justice and the Supreme People's Court are considering issuing a notice regarding the
waiver of court fees for recipients of legal aid. See discussion supranote 42.
78. See Zuigao Renmin Fayuan, Sifa Bu Guanyu Xingshi Falii Yuanzhu Gongzuo De Lianhe Tongzhi [Joint
Notice of the Ministry of Justice and the Supreme People's Court Regarding Legal Aid Work in Criminal Cases],
Apr. 9, 1997 [hereinafter Notice Regarding Legal Aid Work in Criminal Cases], art. 1. For a discussion of the
notice, see infra text accompanying notes 361-69.
79. See Zhonghua Renmin Gongheguo Laonian Ren Quanyi Baozhang Fa [Law of the People's Republic of
China on the Guarantee of the Rights and Interests of the Elderly], art. 39, Aug. 29, 1996, 1996 FAGui HUmAN
216, 223. The law defines an elderly person to be anyone sixty years or older. See id. art 2.
80. See Local Areas Rapidly Establish Legal Aid Organizations,supra note 5, at 11. Twelve such local
regulations are reprinted in DISCUSSING A LEGAL AID SYSTEM wrrH SPECIAL CHINESE CHARACTERISTICS, supra

note 11, at 115, 115-57. Local regulations are examined in detail below. See infra Part IV.
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RhetoricalBackground: The Policy of Legal Aid

The laws, regulations, and notices establish a broad framework for the creation of
legal aid programs in China; yet such laws and regulations have not been the primary
catalysts for that process. Instead, increased focus on legal aid has resulted from the
Ministry of Justice's emphasis on the subject since 1994, from the legal aid programs that a
number of Chinese cities and provinces have established, and from the experiences of the
small number of non-governmental legal aid providers. The various laws, regulations, and
notices cited above reflect both the Ministry of Justice's policy of encouraging legal aid and
its attempt to regulate a rapidly developing area.
In 1994, the Ministry of Justice announced plans to establish a nationwide legal aid
system.8 ' The impetus for the plans appears to have come from Justice Minister Xiao Yang
himself; Xiao became interested in legal aid in 1989 when, as an official in Guangdong
Province, he visited Hong Kong.82 In 1996, the Ministry announced that developing a legal
aid system was an important goal of that year's legal work. 3 In November 1996, it
convened a national conference of justice bureau officials and legal aid providers, including
representatives of one non-government program.8t In December 1996, the central
government formally authorized the establishment of the Ministry 8 of
Justice's Legal Aid
5
Center to oversee the nationwide development of legal aid programs.
Since the Ministry of Justice listed the development of legal aid as a central goal for
China's legal system under China's ninth five-year plan,8 6 the Chinese press has included
hundreds of reports describing legal aid activities nationwide, extolling virtuous lawyers,
and detailing cases in which disadvantaged individuals have had their rights protected via
legal aid.87
Gauging the precise reasons for the sudden official interest in legal aid is difficult, but
widespread discussion of the subject suggests views that underlie China's efforts to establish
legal aid programs. Chinese officials and commentators repeatedly couch China's need to
develop legal aid programs in the context of China's efforts to increase the importance of
law and to balance social development and the needs of the poor with economic
development. Although the importance of rhetorical statements regarding legal aid should
not be overstated, such discussions reveal four themes.
81. See Sun Jibin, Shixiang PinruouzheDe Nuoya Fangzhou-Z7hongguoFall Yuanzhu Zai Xingdong (Er),
[The Noah's Ark that is Sailing to the Poor and Weak-China's Legal Aid in Action (PartTwo)], ZHONcOUO

LIJsH BAO [CHINA LAWYER NEWS], July 3, 1996, at 1 [hereinafter Sun, Part Two].
82. See THE INS AND Ours OF THE DEVELOPMENT OF CH1NA'S IEGAL AiD SYSTEM, supra note 8, at 6.
83. See Gong & Gao, supra note 77, at 10.
84. See Sun Jibin, Xiao Yang Zai Quanguo FalN Yuanzhu Gongzuo Huiyi Shang Tichu: Jianquan Fall
Yuanzhu Zhidu, Tuifin Shehui Wenming Jinbu [Xiao Yang at National Legal Aid Work Meeting States: Perfect
the Legal Aid System Push Forward the Progress of Social Civilization], ZHONGGUO L0SHI BAO [CHINA
LAWYERNEWS], Nov. 23, 1996, at 1.
85. See Sifa Bu Falit Yuanzhu Zhongxin Neibu Jigou Shezhi Ji Qi Zhineng Jianjie [An Introduction into the
Establishment and Functioning of the Internal Organization of the Ministry of Justice Legal Aid Center]
[hereinafter Organizationof the Ministry of Justice Legal Aid Center], MINISTRY OF JuSTICE NEWS OF WORK ON
LEGAL AID, supra note 5, No. 1, June 16, 1997, at 4, 4; Sifa Bu Falil Yuanzhu Zhongxin Jianjie [A Brief
Introduction to the Ministry of Justice Legal Aid Center], at 1, 1; Ministry of Justice 1997 Notice, supra note 75,
at 2. Divided into five departments, the Center is responsible for coordinating and leading legal aid work
nationwide. The five departments are: an administrative office, which is responsible for finances, personnel, and
other administrative matters; an office of professional work, which is responsible for policy, regulations, and
supervising local legal aid organizations; a research office; a training office; and a public relations office. See
Organizationof the Ministry of Justice Legal Aid Center, supra, at 5. As of June 1997, the Center employed 35

persons. See id. at 4. Prior to the formal establishment of the Ministry's Legal Aid Center, legal aid work in the
Ministry was overseen by officials in an office within the Ministry. See 1996 Government Interview L.
86. See Li Songying & Wang Shijie, Jianli Woguo Fali Yuanzhu Zhidu Zhi Guanjian, [A View on the
EstablishmentofChina'sLegalAid System], LOsHn SHIRE [LAwYER WORLD], May 1996, at 34, 34.
87. For examples of such reports, see infra text accompanying notes 298-305.

1999]

LEGAL AID AND PUBLIC INTEREST LAW IN CHINA

First, Chinese officials and commentators argue that developing a legal aid system is a
necessary step in the creation of a society that functions in accordance with law. Speaking
at ceremonies marking the establishment of the National Legal Aid Foundation, then-Justice
Minister Xiao Yang88 identified legal aid as an important element of China's legalization
and systemization8 9 and said it was essential to ensuring that all individuals were equal
before the law. 90 Xiao also argues that legal aid is crucial to guaranteeing the numerous new
legal rights that have emerged from the voluminous laws and regulations promulgated in
reform-era China.91 Commentators echo Xiao's views.92
Second, observers and officials argue that legal aid plays an important role in all
mature legal systems, and thus should be an important characteristic of the modernization of
the Chinese system. Minister Xiao has stated that the ability of a legal system to provide
legal aid is a measure of that legal system's development, 93 and Chinese commentators point
out that more than 140 countries have incorporated references to legal aid in their
constitutions. 94 Observers also argue that provision of legal aid is a measure of a nation's
commitment to social justice.95 A desire to boost the standing of China's legal system in the
eyes of the international community appears to be implicit in such statements; commentators
also write that legal aid programs are needed to give full effect to the principles of equality
before the law encompassed in the Universal Declaration
on Human Rights and the
96
International Covenant on Civil and Political Rights.
Third, legal aid is viewed as an important instrument in China's efforts to alleviate
poverty and address increasing income disparities. Thus, the officials responsible for
developing legal aid place it in the context of China's efforts to continue economic reforms
and address the problems facing the poor. 97 Noting that economic changes have resulted in
income disparities that mean some persons cannot afford the legal fees necessary to protect
their legal rights, Justice Minister Xiao has argued that the establishment of a legal aid
system demonstrates China's emphasis on constructing a just legal system to which all
persons have equal access and that it is an important aspect of China's efforts to develop
88. Minister Xiao subsequently became President of the Supreme People's Court. See Xiao Yang Elected
Supreme Court President, BBC Summary of World Broadcasts, Mar. 18, 1998, FE/D3278/SI, available in
LEXIS, Aust Library, BBCSWB File.
89. See Xiao Yang Buzhang Tan Jin Yibu Renshi Jianli He Shishi Fall Yuanzhu Zhidu De Zuoyong He Yiyi
[MinisterXiao Discusses the Use and Significance of FurtherRecognizing, Establishing, and Implementing a
Legal Aid System], MINISTRY OFJUSTICE NEWS OF WORK ON LEGAL AID, supra note 5, No. 1, June 16, 1997, at 1
[hereinafter Xiao Yang Speech].
90. See id. at l.
91. See Xiao,supranote ll, at3.
92. See, e.g., Yan Hua, Qing Buqi Liishi Da Buqi Guansi Zenmeban: Zhao Falai Yuanzhu Zhongxin Qu!
[What's to Be Done if You Can't Hire a Lawyer and Can't Afford a Lawsuit: Seek Out a Legal Aid Center.],
ZHONGGUO QINGNIAN BAO [CHINA YOUTH DAILY], Feb. 12, 1997, at 1 (stating that the need to develop legal aid
is itself a product of the increased importance of law in China); Wang Qingyun, Jianli Shishi Falia Yuanzhu
Zhidu, Cujin Shehui Gongzheng Fazhan [Establishand Implement a Legal Aid System, Promote the Development
of Social Justice], in DISCUSSING ALEGAL AID SYSTEM WITH SPECIAL CHINESE CHARACTERISTICS, supranote 11,
at 12, 13 (stating that provision of legal aid is essential to giving full effect to the Chinese Constitution's statement
in article 33 that all citizens are equal before the law); see also Chen Xiangming, Lun Woguo Falai Yuanzhu De
Duixiang [A Discussion of the Targets of Legal Aid in Our Nation], in DIsCUSsING A LEGAL AID SYSTEM wrn
SPECIAL CHINESE CHARAcrERimSrcs, supra note 11, at 56, 57 (arguing that article 33 of the Constitution is
meaningless if individuals lack the financial ability to use law to protect their rights).
93. See Xiao Yang Speech, supra note 89, at 1-2.
94. See Mo et al., supra note 42, at 103.
95. See Wang, supranote 92, at 12.
96. See Shi Lei, Lun Jianli You Zhongguo Tese Falit Yuanzhu Zhidu De Ruogan Wenti [A Discussion of a
Few Questions Relating to the Establishment of a Legal Aid System with Special Chinese Characteristics],in
DISCUSSING A LEGAL AID SYSTEM WITH SPECIAL CHINESE CHARACTERISTICS, supranote 11, at 28, 28.
97. See Gong Xiaobing, Jianli Zhongguo Falit Yuanzhu Zhidu, Wanshan Shehui Baozhang FaIU Tixi
[Establish China's Legal Aid System Complete a Legal System of Social Protections], in DISCUSSING A LEGAL
AID SYSTEM WITH SPECIAL CHINESE CHARACTERISTICS, supra note 11, at 3, 3.
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protections for persons in need. 98 Other commentators similarly note that the demand for
legal aid is itself a product
of widening gaps between rich and poor 99 and of increasing
°
urban unemployment.10
Fourth, legal aid is termed an important component of China's efforts to develop
"socialism with Chinese characteristics."' 01 As the slogan is a catch-phrase for virtually any
government policy in contemporary China, such statements may merely reflect attempts to
position legal aid in line with China's dominant ideology. The development of legal aid
also appears to embody a conscious effort to address some of the perceived excesses of
China's transformation to a market economy, in particular excesses within the legal
profession. Minister Xiao, for example, has stated that
legal aid is essential to maintaining a
1
balance between economic and social development. 02
The four themes described above do not exhaust the explanations for China's recent
embrace of legal aid. Part V of this article argues that, in addition to serving these four
values, legal aid has developed because it fits with continued government attempts to use the
legal profession to serve national policy and because it may serve the government's project
of law implementation. Government provision of legal aid is also consistent with traditional
views-Confucian and socialist-of the state's obligation to serve and protect people under
its rule. These four themes do, however, appear to be significant elements in the growth of
legal aid, and differences in their relative importance may help explain the different
approaches local legal aid programs have taken.

III. LEGAL AID IN PRACTICE: FIVE MODELS
A.

Introduction

Despite the variety of regulations and official statements regarding the importance of
legal aid, its development in China has been largely separate from the Ministry of Justice in
Beijing. The most successful programs have been developed either by local justice bureaus
or by university law departments operating as non-government entities. Indeed, the best
developed government and non-government programs began operation even before the
promulgation of the Lawyers Law or any of the Ministry's notices regarding legal aid, and
the Ministry has drawn from experimentation by local justice bureaus in formulating its
national policies.
This section provides a brief introduction to the legal aid programs that have been
established in China in recent years. Local experiences reflect the potential significance of
legal aid in China's legal system, the role it may play within that system, and the policy
choices that China faces if legal aid programs are to become widespread. Chinese
commentators describe three principal models of legal aid in China: programs consisting of
full-time legal aid lawyers, as in Guangzhou; programs that assign work to lawyers, as in
Wuhan; and programs that rely on lawyers03from law firms to staff a legal aid center, as in
Shanghai's Pudong District and in Beijing.1
98. See Xiao Yang Speech, supra note 89, at 3.
99. See Yan, supranote 92.

100. See id.
101. See, e.g., Guangzhou Shi Sifaju Keti Zu [Guangzhou Municipality Justice Bureau Research Group]
[hereinafter Guangzhou Justice Bureau Research Group], Guanyu Jianli You Zhongguo Tese Faltl Yuanzhu Zhidu
De Ruogan Lilun He Shijian Wenti [Some Theoreticaland PracticalQuestions Regardingthe Establishment of a
Legal Aid System with Special Chinese Characteristics],in DisCUSSING A LEGAL AID SYSTEM WITH SPECIAL
CHINESE CHARACrERuSTICS, supra note 11, at 69, 79 (stating that Deng Xiaoping's theory of establishing
socialism with Chinese characteristics is the basis for establishing a legal aid system with Chinese characteristics),
102. See Xiao Yang Speech, supra note 89, at 2.
103. See, e.g., Sun, Part Two, supra note 81.
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However, such classifications ignore legal aid performed by non-government actors or
by law firms independent of local government programs. This article divides legal aid in
China into five loose categories: first, government legal aid centers relying largely on fulltime legal aid lawyers; second, government legal aid centers that delegate legal aid work to
law firms; third, legal aid programs run by government actors other than the Ministry of
Justice or local justice bureaus; fourth, non-government and university-based legal aid
centers; and fifth, law firms voluntarily engaging in pro bono work. These categories are
not mutually exclusive, t °4 however, and some cities and centers have experimented with
more than one model. Moreover, although Chinese commentators and officials often
advocate the first model, the variety of experiences and resources of China's legal aid
providers demonstrates the value of a diverse range of programs.
The following sub-sections describe each of the categories. Questions common to all
categories-ranging from the appropriate targets of legal aid, to the relative importance of
criminal and civil work, to potential funding sources and the role of non-government
entities-are examined together in Part IV.
B.

Government-FundedFull-Time Legal Aid Lawyers: The Guangzhou Model

Chinese officials and scholars have articulated a preference for centers staffed by fulltime legal aid lawyers' 0 5 rather than programs that rely on law firms to carry out legal aid
work. China's first1 6 and foremost example of such a center is the Guangzhou Legal Aid
Center, formally established in November 1995,107 which has become a model for other
regions. 0 8 The Center plays two roles. First, its twelve full-time lawyers handle a variety
of legal aid cases. Second, the Center is responsible for managing and overseeing the
development of legal aid work by Guangzhou's law firms. 0 9
The Guangzhou Center's physical location and staff distinguish it from most other
legal aid centers in China. Whereas other centers occupy space in the local justice bureau
104. For example, I discuss university programs in the fourth category, even though some university-based
programs are located at law and politics universities under the Ministry of Justice's direct supervision, and all
universities are government-run.
105. See, e.g., Xiao Yang Buzhang, Zhang Geng FubuzhangShicha Bu Falit Yuanzhu Zhongxin De Zhishi
[Instructions of MinisterXiao Yang and Vice-Minister Zhang Geng During Inspection of the Ministry's Legal
Aid Center], MINIsTRY OF JUSTIcE NEws OF WORK ON LEGAL AID, supra note 5, No. 3, Dec. 28, 1997, at 2, 3
(quoting Ministry of Justice Vice-Minister Zhang Geng praising the establishment of legal aid centers with fulltime legal aid workers).
106. See GUANGZHOU Sm FALO YUANZHU ZHONGxIN [GUANGZHOU MUNICIPALTY LEGAL AID CENTER],
VEI TANSUO ZHONGGUO FALO YUANZHU ZHIDU ER FENGXIAN-GUANGZHOU Si FALO YUANZHU ZHONGXIN
ZtOUNIAN GAIKUANG [CONTRIBUTING TO THE EXPLORATION OF LEGAL AID WITH SPECIAL CHINESE
CHARACTERISTICS-A SURVEY OF THE FIRST YEAR OF THE GUANGZHOU MUNICIPALITY LEGAL AID CENTER] 1
[hereinafter GUANGZHOU FIRST YEAR SURVEY].

107. See Sun, Part T1vo, supra note 81. Prior to the Center's establishment, local regulations in Guangzhou
required lawyers to undertake legal aid work, but the regulations were ineffective. See Guangzhou Shi Sifaju
[Guangzhou Municipality Justice Bureau], Jianli You Zhongguo Tese Falii Yuanzhu Zhidu De Chubu Tansuo [An
InitialExploration of the Establishmentof a Legal Aid System with Special Chinese Characteristics][hereinafter
Guangzhou Justice Bureau Introduction], in SHOUCI QUANGUO FALO YUANZHU JINGYAN JIAOLIU JI GONGZUO
YANTAO Hui JINGYAN JIESHAO CAILAO [MATERIALS INTRODUCING EXPERIENCE, PRESENTED AT THE FIRST
NATIONAL WORK AND DISCUSSION MEETING FOR THE EXCHANGE OF EXPERIENCES wrrH LEGAL AID] [hereinafter

MATERIALS FROM 1996 NATIONALMEETING] 1-2.
108. See Sun, Part Two, supra note 81; Gong Xiaobing, China's Legal Aid System Under Exploration,
CHINA L., Sept. 15, 1996, at 68, 71 (stating that other large and mid-sized cities in China should follow the
Guangzhou model).
109. See Gong Xiaobing, Tansuozhong De Zhongguo Falil Yuanzhu Zhidu [China's Legal Aid System
Under Discussion], in DISCUSSING A LEGAL AID SYSTEM WITH SPECIAL CHINESE CHARACTERISTICS, supra note
11, at 42, 45. Ministry of Justice officials have praised the Center for effectively combining these two roles. See
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offices or on university campuses, the Guangzhou Center has its own storefront office space

in downtown Guangzhou, on the same block as the Guangzhou Intermediate People's Court
and the Guangdong Provincial High People's Court. 110 The Center's staff is among the
largest of any center in China, with twelve lawyers, four administrators,'I and a total staff
of twenty-six. 112 The Center's director and vice-director are former Guangzhou Justice
Bureau officials. Other lawyers largely came to the Center from state-run law firms in
Guangzhou. 113 Lawyers at the Center
are government employees and are paid according to
4
local government salary scales."

In its first year, the Center handled 364 cases and responded to more than 1000
inquiries."l 5 The majority of cases the Center handles are criminal cases. Three hundred

forty-two of those cases were criminal cases that local courts assigned to it.116 All criminal
cases brought before the Guangzhou Intermediate People's Court or the Guangdong
Provincial High People's Court in 117
which the defendant lacks an attorney and qualifies for
legal aid are referred to the Center.
The heavy emphasis on criminal cases meant that the Guangzhou Legal Aid Center
was particularly busy during the "Strike Hard" anti-crime campaign that began in early
1996.118 In the first seventy-one days of the campaign, the Center received 131 cases, 119
including seventy-three cases in a ten-day period in June. 120 Official media praised the
Center for its role in seeing that cases were
tried speedily and for ensuring that criminal
21
defendants received legal representation.1
Although the Center's full-time lawyers handle most cases assigned to it, the Center
also refers some cases to Guangzhou law firms, particularly when its own caseload is
110. The 500 square-meter space was formerly occupied by two state law firms; the Guangzhou Justice
Bureau allocated the space to the legal aid center when the law firms became private firms. See 1996 Government
Interview Q.
111. Seeid
112. See Guangzhou Justice Bureau Introduction,supranote 107, at 9.
113. See 1996 Government Interview Q; GUANGZHOU Sm FALO YUANZHU ZHONGXIN [GUANGZHOU
MUNICIPALITY LEGAL AID CENTER], WEI TANsuo ZHONGGUO FALO YUANZHU ZtIDU ER FENGXIAN [MAIuNG A
CONTRIBUTION TO THE EXPLORATION OF CHINA'S LEGAL AID SYSTEM] [hereinafter GUANGZHOU 1997 REPORT],
Jan. 1997, at 3 (unpublished report on file with author). A number of the lawyers came to the Center when the
state-run firms that employed them became partnerships. Officials at the Center stated that they are able to be
selective in hiring lawyers. See 1996 Government Interview Q.
114. See 1996 Government Interview Q. However, lawyers at the Center also receive bonuses in accordance
with the number of cases they handle, and thus their average incomes are approximately 30% to 40% higher than
other government workers. See Guangzhou Justice Bureau Introduction, supra note 107, at 11. The Center is
under the direction of the Guangzhou Justice Bureau, but it is technically an independent government organ. See
1996 Government Interview Q.
115. See Sun, PartTwo, supra note 81. Officials at the Center state that they handle anywhere from a few to
20 or more in-person inquiries per day. See 1996 Government Interview Q.
116. See GUANGZHOU 1997 REPORT, supranote 113, at 4. Of these, 329 were assigned by the Guangzhou
Intermediate People's Court, and 13 were assigned by the Guangdong Provincial High Court. See id. at 4-5.
117. See Zhao Xiaofei & Zhang Jingchun, Fali Yuanzhu De Shouyuan Tiaojian Ji Zige Shencai
[Conditionsfor Receiving Assistance and Inspection of Qualificationsfor Legal Aid], in DISCUSSING A LEGAL
AID SYSTEMvITH SPECIALCHINESE CHARACERISTIcS, supra note 11, at 176, 177.
118. China first undertook a campaign to "strike hard" against crime in 1983. See LAwYERs COMMITTEE
FOR HUMAN RIGHTS, supra note 24, at 3-4. The campaign was re-launched in the spring of 1996 to stem an
upsurge in crime. See PRC: Central Committee PoliticalLegal Commission on Striking Hard Against Crime,
Foreign Broadcast Information Service, Doc. No. FBIS-CHI-96-178, June 13, 1996; People's Republic of China:
At Least 1000 People Executed in "Strike Hard" CampaignAgainst Crime, AMNESTY INT'L, July 1996, at 1.
119. See Zhang Wenli, Llishi Zai "Yanda" Zhong Da You Zuowei; Guangzhou: Fayuan Zhongxin Jiji
Shishi Xingsu FalNi Yuanzhu [Lawyers Are Very Useful in "Strike Hard"; Guangzhou: Legal Aid CenterActively
CarriesOut LegalAid in CriminalCases], ZHONGGUO LOSI BAO [CHINA LAWYER NEWS], June 29, 1996, at 1.
120. See Thao Xiaofei & Zhang Wenli, Jiji Shishi Fali Yuanzhu Jinmi Peihe Yanda Douzheng
[Energetically Carty Out Legal Aid, Intensely Accommodate the Strike Hard Struggle], June 20, 1996, at 1
(unpublished paper on file with author).
121. See Zhang, supranote 119.
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heavy. 1 " During the first months of the Strike Hard campaign, it delegated a total of fortyfour cases to eleven Guangzhou law firms;'23 in the Center's first year, it referred
approximately twenty percent of all cases. 124 The Center maintains a list of local lawyers
who have volunteered to handle legal aid cases. 125 However, as of late 1996, that list
included only sixty of the more than 900 lawyers in Guangzhou.1 26 The Center does not
refer cases to lawyers who have not registered their willingness to take these cases.
The Guangzhou Center is widely seen as the most effective in China because of the
volume of cases it handles and its establishment of a system for the provision of legal aid in
criminal cases. Its success is in part the result of significant financial support from the local
government. 127 Officials comment that Guangzhou's relative wealth and large number of
lawyers made the establishment of the center in Guangzhou more feasible than elsewhere in
China.128 However, its initial success also appears to have resulted from a local justice
bureau that was unusually willing to experiment, allowing the Center a degree of autonomy.
In addition, the Center maintains a close working relationship with the local courts, thus
ensuring both that cases129are referred to it and that its lawyers have access to their clients in
time to prepare for trial.
Other cities have begun to follow the Guangzhou model of establishing a center
staffed by full-time legal aid lawyers. Some centers actually have more lawyers than the
Guangzhou Center. In Qingdao, the local government in 1996 approved the establishment
of a thirty-employee legal aid bureau. 130 As of July 1997, the Center had responded to 595
inquiries and had undertaken representation in seventy-four cases. 131 In Jilin, local
authorities in 1996 approved the establishment of a legal aid center with fifteen
employees. 32 Zhengzhou established a legal aid center in 1996 with a staff of twenty fulltime lawyers and seven other employees.1 33 Similar centers have opened in Changsha,

See 1996 Government Interview Q.
123. See Zhang, supra note 119.
124. See GUANGZHou 1997 REPORT, supra note 113, at 7.
125. See Sun, PartTwo, supra note 81.
126. See Guangzhou Justice Bureau Research Group, supra note 101, at 87; Wang Ningjiang, Falai
Yuanzhu: Guojia Dui Ruozhe De Chengnuo [Legal Aid: A Promise from the Nation to the Weak], RENMIN
JIANCHA BAO [PEOPLE'S PROCURATORATE NEws], Feb. 21, 1997.
127. In 1996, for example, the local government provided 300,000 yuan to cover the Center's operating
expenses, including staff salaries. The Guangzhou government also provided the Center with office space and a
car. See 1996 Government Interview Q. The Center also solicits donations from local law firms. See id.; see also
infra Part IV.D. (discussing funding for legal aid programs). Although the Guangzhou Center is well-funded
compared to centers elsewhere in China, the Center has been unable to expand as rapidly as it would like due to a
lack of funds. See 1996 Government Interview Q.
128. See 1996 Government Interview Q.
129. See infra text accompanying notes 388-94.
130. See Zheng Keti, Guanyu Woshi Jianli Falti Yuanzhu Zhidu De Tansuo [A Discussion of the
Establishment of a Legal Aid System in Our Municipality], in DISCUSSING A LEGAL AID SYSTEM WITH SPECIAL
CHINESE CHARACTERISTICS, supra note 11, at 197, 200-01. Twenty-two of the 30 employees are to be lawyers; as
of July 1997, 15 lawyers and eight administrators had been hired. See 1997 Academic Interview D.
131. Of these cases, 50 resulted in litigation. See QINGDAO SHI FAL) YUANZHU ZHONGXIN WENJIAN
[DOCUMENT OF THE QINGDAO LEGAL AID CENTER], SHANGBAN NIAN GONGZUO QINGKUANG ZONGnIE BAOGAO
[SUMMARY REPORT OF ACTIVIES INTHE PREVIOUS Six MONTHS] [hereinafter QINGDAO LEGAL AID CENTER
SUMMARY] 1-2 (July 8, 1997); see also Gong & Gao, supra note 77, at 11 (reporting on the Qingdao Legal Aid
Center's first three months in operation).
132. See Liu Xiaochun, Zhang Wanfu & Li Zhiqiang, Caizheng Bokuan Zujian Fayuan Zhongxin
[Financial Allocation to Support the Organization and Establishment of Legal Aid Center], ZHONGGUO LOSHI
BAO [CHINA LAWYERNEWs], Dec. 18, 1996.
133. See ZHENGZHOU SHI FALD YUANZHU ZHONGXIN [ZHENGZHOU MUNICIPALITY LEGAL AID CENTER]
122.

[hereinafter ZHENGZHOU LEGAL AID CENTER], ZHENGZHOU FALCl YUANZHU ZHONGXIN ZAI KAITUO ZHONG

QIANJIN [THE DEVELOPMENT OF THE ZHENGZHOU LEGAL AID CENTER FORGES AHEAD] 6 (Oct. 20, 1996)
(unpublished report on file with author). The Center also coordinates and supervises legal aid work by local
lawyers. See id. at 5-6.
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where plans for a thirty-employee legal aid center were approved in 1995,134 and in Jinan,

where a sixteen-employee center was established in 1997.35

However, unlike the

Guangzhou Center, all of these centers appear to have initially concentrated on civil cases.
C.

Legal Aid Assigned to Law Firms: The Shanghai, Wuhan, and Beijing Models

Despite the Ministry of Justice's support for the Guangzhou model, 36 most cities in
China that have established legal aid programs have not followed it, choosing rather to rely
on local lawyers to staff their centers, or to assign cases to local law firms. The bestdeveloped systems along those lines are in Shanghai's Pudong District, in Beijing, and in

Wuhan.
1.

Pudong District

Established in August 1995, the Pudong Legal Aid Center occupies one room in the
offices of the Pudong Justice Bureau in Shanghai's Pudong District.137 A total of fifty-seven
law firms serve a population of 1.48 million people. Officials from the justice bureau and
lawyers from local firms jointly staff the Center.138 Pudong's law firms provide lawyers to
answer queries at the Center on a rotating basis. 139 If a case brought to the Center is suitable
for legal assistance, the justice bureau assigns the case to a firm, which is then responsible

for any expenses incurred in handling it. 140 Law firms may also accept legal aid cases
141
directly which, subject to approval, may count as cases assigned to the firm by the Center.
The justice bureau pays the costs associated with maintaining the Center itself, including
42
one full-time staff member to run the office.'

Although the Pudong Center has begun to manage the assignment of lawyers in
criminal cases, 143 the Center was originally only concerned with civil disputes, and these
134. See Wu Binyan, Changsha Fall Yuanzhu Hui Ji Laocan Fuyou [Changsha Legal Aid Benefits the
Elderly, Disabled,Women, and Children], FAZIHRIBAO [LEGAL DAILY], Nov. 15, 1996, at 1.
135. See Shandong Sheng Fala Yuanzhu Jigou Jianshe Juexin Da, Bufa Kuai, Shouxiao Da [The
Establishmentof Shandong Province'sLegal Aid Institutions Has Strong Resolve, Quick Steps, and Big Results],
MINISTRY OFJUsTICENEWS OFWORK ON LEGALAID, supra note 5, No. 3, Dec. 28,1997, at 4, 5.
136. Cf. Gao, supra note 5, at 11 (arguing that legal aid is government action, and thus local governments
should not rely entirely on law firms).
137. See 1996 Government Interview P; SHANGHAI Sill PUDONG XINQU SIFAJU [SHANGHAI MUNICIPALTrY
PUDONG NEV DIsTRIcT JusTIcE BUREAU] [hereinafter PUDONG JUSTICE BUREAU], PUDONG XINQU FALD
YUANZHU GONGZUO DE TANSuO YU SHUIAN [EXPLORATION AND REALIZATION OF LEGAL AID WORK IN THE
PUDONG NEw DisRIcr] 8 (Sept. 10, 1996). As of September 1996, there were 522 lawyers in Pudong. See
PUDONG JUSTICE BUREAU, supra, at 8.
138. See 1996 Government Interview P. The number of lawyers staffing the Center has fluctuated between
one and two in accordance with the number of inquiries received. When the justice bureau established the Center,
two lawyers were on duty each day, but the number was reduced to one when the number of inquiries fell. See id.
139. See PUDONG JUsTICE BUREAU, supra note 137, at 6. The frequency with which a firm is expected to
staff the office depends on the firm's size. See id.
140. See 1996 Government Interview P. Cases are not necessarily assigned to the finm staffing the Center on
the day the case is received. See id.
141. See Shanghai Shi Pudong Xinqu Falti Yuanzhu Jihua (Zanxing) [Shanghai Municipality Pudong New
District Legal Aid Plan (for Temporary Implementation)] [hereinafter Pudong Plan] art. 15, in DISCUSSING A
LEGAL AID SYSTEM WITH SPECIAL CHINESE CHARACrERISTICS, supranote 11, at 133.
142. See 1996 Government Interview P; PUDONG JUsTICE BUREAU, supra note 137, at 6. In 1996, total
government funding for the Pudong Center was between 20,000 and 30,000 yuan. See 1996 Government
Interview P.
143. See ShanghaiPudongXinqu Falii Yuanzhu Zhongxin Falil Yuanzhu Gongzuo You Chengxiao [Legal
Aid Work of the Shanghai Pudong New DistrictLegal Aid Center Has Results] [hereinafter Pudong Legal Aid
Work Has Results], MINISTRY OF JUSTICE NEWS OF WORK ON LEGAL AID, supra note 5, No. 1, Mar. 12, 1998, at
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continue to be its focus. 144 The Pudong Center handled approximately 900 inquiries in its
first year in operation and referred twenty-seven cases to local law firms.' 45 These cases
were spread evenly among the district's law firms. Most firms handled one case each in the
first year, while a few handled as many as three. 14 6 By the end of 1997, the Center's
workload had increased dramatically: the Center reported it had received and responded to
14,000 legal inquiries, 147 accepted forty-one civil cases, 14 8 and assigned lawyers to represent
criminal defendants in 195 cases,149
2.

Beijing

Beijing was the first city to require lawyers to engage in legal aid work. In 1993, the
Beijing Justice Bureau stated that all lawyers under its supervision were required to handle
at least one pro bono case per year. 150 In addition, beginning in 1994, Beijing required all
law firms to provide at least two days of free legal consultation
per month151 and prohibited
152
cases.
criminal
court-assigned
rejecting
lawyers from
Despite these regulations, Beijing was relatively slow to develop a centralized legal
aid system. Beginning in 1997, however, the Beijing Justice Bureau established a legal aid
center to coordinate legal aid work by law firms. Under that system, each of Beijing's 270
law firms is responsible for staffing the center for one week approximately every four
7. Prior to 1997, courts in Pudong assigned criminal cases directly to law firms. See 1996 Government Interview
P; see also infra note 370 (discussing a plan for the Pudong Center to manage the provision of legal aid in
criminal cases).
144. See 1996 Government Interview P. Only one of the first 25 cases the Pudong Center accepted was a
criminal case. See FUDAN DAXUE FALOXI FALO YUANZHU KET XIAOZU [FUDAN UNlVERsrrY LAW DEPARTMENT
LEGAL AID RESEARCH GROUP], RENREN XIANGSHOU ZHENGYI: SHANGHAI Sil FALO YUANZHU XIANZHUANG
DIAOCHA BAOGAO [EVERYONE ENJOYS JUSTICE: REPORT ON AN INVESTIGATION INTO THE CURRENT CONDITIONS
OF LEGAL AID IN SHANGHAI MUNICIPALITY] [hereinafter REPORT ON LEGAL AID IN SHANGHAI] 12 (Aug. 20, 1996)
(unpublished report on file with author). However, the Center released statistics in 1997 stating that it had
handled 34 court-appointed criminal cases. See Wang Wenliang, Pudong Fayuan Zhongxin Bei Dingwei
Wenming Shifan Chuangkou [Pudong Legal Aid Center Is Named a Typical Window on Civilization],
ZHONGGUO LOSHi BAO [CHINA LAWYER NEWS], Feb. 5, 1997, at 2.
Officials at the Center emphasize that they monitor the work done by lawyers, making sure that cases are done
well and are not abandoned. See 1996 Government Interview P.
145. See 1996 Government Interview P. Ten of these cases went to trial; 17 were resolved out of court or
through court-supervised mediation. See id.; see also PUDONG JUSTICE BUREAU, supra note 137, at 4 (stating that
the Pudong Center had assisted 88 persons in legal aid cases and had answered more than 1000 inquiries).
146. See REPORT ON LEGAL AID INSHANGHAI, supra note 144, at 12.
147. See Pudong Legal Aid Work Has Results, supra note 143. The Center reported that 12,000 of these
inquiries came via the Center's "legal information hotline"; the remaining 2000 inquiries were in person. See id
The Center stated that the number of inquiries doubled from 1996 to 1997. See id. Such inquiries apparently
included many requests for basic legal information, as well as matters that either did not require further assistance
or that were not deemed suitable for legal aid.
148. See id. The number of civil cases increased by 17% over the previous year. See id.
The rapid increase in the Center's workload during 1997 contrasts with a decrease in previous years.
Although the Center handled an average of 100 legal inquiries per month in the first few months after it was
established, the number decreased to an average of 50 to 60 inquiries per month by late 1996. See REPORT ON
LEGAL AID IN SHANGHAI, supranote 144, at 11.
149. See Pudong Legal Aid Work Has Results, supra note 143.
150. See Gu, supra note 52, at 4.
151. See Huang Wei, Noah's Ark for the Weak and Impoverished-LegalAid in China, BEJING REV., Dec.
2-8, 1996, at 11, 13; Sun, PartTwo, supra note 81.
152. See Yan, supra note 92; Wu Wenyan, Beijing Justice Bureau Report on the Development of Legal Aid
in Beijing, July 10, 1997 [hereinafter BJB 1997 Report] (oral report delivered by Justice Bureau officials to a
meeting of representatives of foreign law firms in Beijing). In addition, in 1996, Bureau officials announced that
all new lawyers in Beijing would be required to take five court-assigned criminal cases in their first year of
practice. See Justice Before Profit's Appeal, Xinhua News Agency, Feb. 8, 1996, available in LEXIS, World
Library, ALLWLD File. It is unclear whether the plan has been implemented.
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years.153 Law firms responsible for staffing the center must send two lawyers to the center
to answer legal inquiries. 154 If the center receives a case suitable for legal aid, the center
assigns the case to a local law firm.155 Although the center's eight-person full-time staff
includes three lawyers, these lawyers do not officially handle any cases. 156 However, the
center's full-time staff does apparently wind up answering many of the inquiries that the
center receives, in large part because
the lawyers that law firms send to staff the center lack
157
relevant experience and expertise.
Most of the center's work consists of handling inquiries regarding civil matters-in its
first seven months it received 580 inquiries, 158 only three of which were related to criminal
matters.1 59 The center determined that thirteen of the 580 inquiries involved cases suitable
for legal aid.' 6
Two characteristics of the Beijing program appear unique. First, Beijing established 6a1
legal aid fund in 1994 to be used to compensate lawyers for performing legal aid work.
The Justice Bureau reported in 1997 that lawyers had received payments from the fund in
more than 1500 cases. 162 However, officials state that most lawyers handling pro bono
cases in Beijing do not request
reimbursement, and that the amounts lawyers actually
163
receive from the fund are small.
Second, Beijing permits local law firms to opt out of the program by making a
payment to the legal aid fund. 164 Officials state that this procedure is designed to
accommodate firms with largely transactional practices, whose lawyers may lack the
expertise required to handle legal aid work. 165 Although the amount of the required
payments under the plan and the number of firms that have decided to pay rather
than
166
provide legal aid are unclear, Beijing lawyers comment that many firms prefer to pay.
3.

Wuhan

A third system relying on law firms to provide legal aid services is in place in Wuhan,
where the local lawyers' association is responsible for overseeing the government-run
program. 167 Wuhan's program has developed in two phases. In the first phase, Wuhan

153. See BB 1997 Report, supra note 152. Firms are assigned to staff the center in alphabetical order. See
id. The actual time it takes before law firms are required to staff the center a second time will depend on how
many firms opt out of the program, see infra text accompanying notes 161-66, and on how many new firms are
established.
154. See BIB 1997 Report, supranote 152.
155. See id. Cases are assigned to firms in reverse alphabetical order. See id.
156. See 1998 Government Interview D.
157. See id.
158. See it.
159. See BB 1997 Report, supra note 152. Criminal cases in Beijing that are eligible for legal aid are
assigned by the courts directly to law firms; this process does not appear to be coordinated with the Beijing Justice
Bureau's Legal Aid Center.
160. See id.
161. See id.
162. See id.

163. See id. Although the actual amounts paid for civil legal aid cases is unclear, one report states that
Beijing lawyers receive 150 yuan for each criminal case they undertake. See China: Free Aid Helps Poor Win
Justice, CHiNA DAILY, Mar. 4, 1997, at 10. Legal aid officials estimate that each such case costs lawyers more
than 500 yuan. See id.
164.
165.
166.
167.

See
See
See
See

BIB 1997 Report, supranote 152; China: FreeAid Helps Poor Win Justice, supranote 163,
BIB 1997 Report, supranote 152.
1997 Lawyer Interview A; 1997 Lawyer Interview B.
Sun, PartTwo, supranote 81. The role of lawyers' associations is discussed infra note 427.
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established a program in which a committee oversaw legal aid work in the city. 16 Instead of
applying to a center, persons seeking legal aid were required to submit their cases to law
firms and apply for a reduction or waiver of fees. 16 9 Firms then submitted details of the
cases to the lawyers' association for approval 170 and were responsible for the costs of cases
that were approved.
Wuhan lawyers handled 130 legal aid cases in 1995172 and a total of
310 cases between 1994 and 1996.173 All of the city's
fifty-two law firms reported handling
74
at least one legal aid case; one firm took thirteen.
Beginning in 1996, the Wuhan Justice Bureau modified this system by providing for
five full-time center employees to review applications for legal aid. When cases are
accepted, they are assigned to local law firms. 175 The center does not provide any legal
advice and firms continue to be responsible for expenses incurred in legal aid cases.
D.

Qianxi Women's Association and Other Government Programs

Although the Ministry of Justice and local justice bureaus have led efforts to establish
legal aid programs, other local and national government departments have also established
them. The most successful such program, in Qianxi County, Hebei Province, is also China's
most successful rural legal aid program. This section describes the Qianxi program and
other governmental legal aid efforts.
1.

Qianxi County Women's Association

Established in 1995 by the local branch of the All-China Women's Federation, the
Qianxi Women's Law Center provides legal aid to poor women from rural areas. 17 6 The
Center has five full-time lawyers and four other workers. In its first two years in operation,
it responded to more than 3000 inquiries and handled 120 court cases. 17 7 Eighty percent of
the Center's work consists of representing women; the Center also handles some cases on
behalf of children and the elderly. 178 Most of the Center's clients come from Qianxi
County, but it has also assisted clients from other areas of Hebei. Its work is not limited to
representing clients: it is also significantly active in education, holding seminars with judges
and other court officials to raise awareness of laws relating to the protection of women's
rights. 79
The Qianxi Center appears unique in that it has established a county-wide system for
referring cases to the Center. In addition to its own staff, the Center relies on a network of
168. See Zheng Yong, Access to Justice: Legal Aid in the People's Republic of China, at 12-13
(unpublished paper on file with author).
169. See Sun, Part Two, supra note 81.
170. See id.
171. See id.
172. See Sun Jibin, Shixiang Pinruozhede Nuoya Fangzhou-Zhongguo Fali!Yuanzhu Zai Xingdong (San)
[The Noah's Ark that Is Sailing to the Poor and Weak-China'sLegal Aid in Action (PartThree)], ZHONGGUO
LOsH BAO [CHINA LAWYERNEWS], July 6, 1996, at 1.
173. See Wuhan Shi Sifaju [Wuhan Municipal Justice Bureau] [hereinafter Wuhan Justice Bureau], Jiji
Xingdong Nuli Tansuo, Jianli Wanshan Falti Yuanzhu Zhidu [Vigorously Pursue and Make Great Efforts to
Examine, Establish, and Perfect a Legal Aid System] 1 (Oct. 8, 1996) (unpublished paper on file with author).
174. See Gong, supra note 109, at 46.
175. See LAWYERS COMMITTEE FOR HUMAN RIGHTS, supra note 12, at 89.
176. See Matt Forney, Serve the People: The Rural Poor Get a Taste of Legal Aid, FAR. E. ECON. REV.,
Mar. 7, 1996, at 28.
177. See 1998 Lawyer Interview B. An additional 100 cases were resolved out of court. See id.
178. See id.
179. See id.

TEXAS INTERNATIONAL LAW JOURNAL

(VOL. 34:211

"women's legal services stations" in each of the county's seventeen townships. Each of
these is staffed by representatives of the county women's association, the police, and by one
non-lawyer legal worker. The stations answer basic legal questions and refer women with
more complex questions to the Center. 80
Lawyers at the Qianxi Center hope that their model can be copied in other rural areas.
Women's associations in two other rural counties-Hebei's Qinglong County and Majiang
County in Guizhou-have established similar programs. 181 One aspect of the Qianxi
program may be difficult to replicate nationwide: namely, its funding by the Ford
Foundation 182 In contrast, the Qinglong Program, with three lawyers, relies on fees from
non-legal aid cases to support legal aid work.
2.

Other Programs

In addition to the establishment of formal legal aid programs relying on full-time
lawyers or local law firms, a number of other programs exist to provide informal
consultations and access to legal information. In areas of Shanghai other than Pudong, for
example, efforts have focused on providing information rather than representation, with
municipal and district justice bureaus establishing "law information stations" to provide free
legal advice.1 83 Similarly, on "National Primary Level Legal Services Information Day,"
officials from justice bureaus established
information centers in cities and towns across the
84
country to answer legal questions.
Government departments and actors other than those directly under the Ministry of
Justice have also begun to provide legal advice to specific groups or in specific subject
areas. Thus, China's National Labor Union has a legal aid center to handle the rising
number of labor disputes, especially cases brought by recently unemployed workers. 185 The
center handled thirty cases in its first year of operation and reported receiving more than
100 requests for legal aid.186 Similarly, consumer organizations in many cities provide legal
information to consumers 87 and, in some areas, local governments focus on providing legal
assistance to the disabled. 88 For example, authorities in Tianjin reported that they had
established a system relying on lawyers, notaries, basic level legal workers, and mediators to
provide legal services to the disabled. As of early 1997, lawyers and others had responded
to more than 10,000 legal inquiries from the disabled and had represented
disabled parties
189
in more than 400 litigated cases and more than 200 mediated cases.

180. See id.
181. See id.
182. See id.
183. See Gong, supra note 109,

at 45; REPORT ON LEGAL AID IN SHANGHAI, supra note 144, at 6-7; 1996
Government Interview L In Shanghai's Yangpu District, retired justice bureau officials answered 552 inquiries in
the first half of 1996. See REPORT ON LEGAL AID IN SHANGHAI, supra note 144, at 6. Nearly one-quarter of these
related to housing issues; the remainder were spread among a wide range of subject areas. See id. Some were
referred to law firms. See Gong, supra note 108, at 70 (reporting that the legal aid program in Yangpu District
undertook 134 cases).
184. See Wang Yu, Zoujin Qianjia Wanhu: Shouci Quanguo Jiceng Falil Fuwu Zixun Ri Huodong Ce Ji
[Enter Into 1000 Homes and 10,000 Households: A Record of Activities on the First National PrimaryLevel
Legal Services InformationDay], FAZ-RIBAO [LEGALDAILY], Oct. 17, 1996, at2.
185. See Yan, supra note 92. Commentators also argue that labor unions should establish legal aid
programs. See Mo et al., supra note 42, at 103-06.
186. See Yan, supra note 92.
187. See 1996 Government Interview T.
188. See, e.g., Sun Yu, Wei CanjiRen Tigong Sanyou Fuwu [Provide the Three Beneficial Services for the
Disabled], FAzHI RIBAO [LEGAL DAILY], June 5, 1997, at 5.
189. See id.
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Although the Ministry of Justice is committed to expanding formal legal aid programs
and to encouraging local justice bureaus to follow the Guangzhou model, it appears likely
that a variety of systems will continue to operate, due to the cost of establishing centers
staffed by full-time lawyers and the view that legal aid is primarily the responsibility of
lawyers. In addition, as long as national authorities continue to emphasize the importance of
raising legal consciousness, government actors outside the Ministry of Justice system are
likely to expand efforts to provide access to legal information. Such programs may provide
useful complements to the Ministry's own efforts.
E.

Non-Government and University-BasedPrograms

In addition to the government-run legal aid programs, at least three independent legal
aid organizations have been established in China. Although these programs are formally
attached to state institutions-universities or research institutes-the programs operate
autonomously, with no government funding and little government oversight. This section
will introduce and describe these centers and discuss efforts to establish similar programs
elsewhere. Broader questions of the role and definition of non-government legal service
providers are discussed below in Part IV.
1.

Wuhan University

Wuhan University's Center for the Protection of the Rights of Disadvantaged Citizens,
established in 199219 with financial support from the Ford Foundation, was modem China's
first legal aid center. It defines itself as a "non-profit[] public interest organization
providing legal aid to disadvantaged
citizens 191 and considers itself to be a non192
governmental organization.
The Wuhan University Center is divided into six departments: women's rights,
administrative litigation, juvenile rights, environmental protection, elders' rights, and rights
of the disabled. 93 It responds to written and in-person inquiries and represents clients in
litigation and non-litigation matters. In its first six years, the Center handled more than
7700 in-person queries and more than 8000 letters, and undertook 340 cases. 194 The Center
receives an average of fifteen in-person inquiries each day, although the number can reach
thirty during busy periods. 195 Initial meetings with clients and most responses to inquiries
190. See Liu Xiquan, Weile Ruozhe De Quanyi, [On Behalf of the Rights and Interests of the Weak],
GUANGMING RIBAO [GUANGMING DAILY], June 11, 1997, at 4.
191. CENTER FOR PROTECTION OF THE RIGHTS OF DISADVANTAGED CIIZENS OF WUHAN UNIvERsrrY, FOR
A SOCIETY OF JUSTICE AND FAIR JUDGMENTS TO THE DISADVANTAGED [hereinafter FOR A SOCIETY OF JUSTICE]

(pamphlet).
192. See WUHAN DAXUE SHEHUI RUOzHE QUANLI BAOHU ZHONGXIN [WUHAN UNIVERSITY CENTER FOR
THE PROTECTION OF THE RIGHTS OF DISADVANTAGED CITIZENS], ZHONGGUO TESE DE FALl) YUANzHU ZHi LU
[THE PATH TO LEGAL AID WITH SPECIAL CHINESE CHARACTERISTICS] [hereinafter THE PATH TO LEGAL AID WITH

SPECIAL CHINESE CHARACTERISTICS] I (unpublished report on file with author) (stating that the Center receives
no government money and thus, would be termed a non-governmental organization abroad).
193. See Liu, supra note 190. The Center established the environmental division in 1995 and the elders'
rights division in 1996; the other four divisions were established when the Center was created in 1992. See 1996
Lawyer Interview H.
194. See Huan Ruozhe Yi Gongzheng [ProvidingJusticefor the Weak], RENMIN RIBAO [PEOPLE'S DAILY],
Mar. 26, 1998, at 3. For statistics from previous years, see Liu, supra note 190; L1 Gan, Weile Shehui Ruozhe De
Quanli[On Behalfof the Rights of Society's Weak], FAzHI RIBAO [LEGAL DAILY], Feb. 20, 1997, at 6.
195. See WUHAN DAXUE SHEHUI RUOZHE QUANI BAOHU ZHONGXIN [WUHAN UNIVERSrrY CENTER FOR
THE PROTECTION OF THE RIGHTS OF DISADVANTAGED CrIZENS], WUHAN DAXUE SHEHUI RuOzHE QUANLi
BAOHU ZHONGXIN ZONGIE BAOGAO [SUMMARY REPORT OF THE WUHAN UNIVERSITY CENTER FOR THE
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are handled by graduate students and the twenty third- and fourth-year undergraduate law
students who work in the Center.1 96 Lawyers---either center staff, law department faculty, or
graduate students-represent clients in cases that go to trial.1 97
Staff at the Center estimate that they are successful in the vast majority of cases.1 98 In
some difficult cases, lawyers at the Center work with lawyers from law firms, particularly
the firm attached to the university's law department. 99 Although the Center has five
departments, administrative cases and women's rights cases constitute the majority of cases
the Center handles. 2°° The environmental department, for example, handled only one case
in its first year in operation.201 The Center does not represent criminal defendants. 2°
The Center's reliance on students has allowed it to respond to a broader range and
larger number of inquiries than many government-run programs. Although students receive
no credit for their work, lawyers note that more students want to work at the Center than the
Center can actually accommodate. 2 3 The law department itself does not offer any clinical
courses,4 although faculty members who work at the Center say that they would like to offer
them.2
Lawyers at the Center comment that its non-governmental status attracts many people,
in particular those with grievances against government departments or entities, who might
be reluctant to request help from a government-run legal aid program. 20 5 The Center may be
successful in pursuing such cases in part due to the high regard in which it is held in Wuhan.
It appears to be successfully balancing its independent status with a good relationship with
the local and national government. Although there is little contact between the Center and
officials responsible for the Wuhan Justice Bureau's legal aid program, 20 6 lawyers at the
20 7
Center state that it receives significant support from the Wuhan Municipal Government.
This support is partly due to the positive press coverage the Center has received
nationwide, 2°8 but it is also due to close ties between the Center and the local government: in
PROTECTION OF THE RIGHTS OF DISADvANTAGED CITIZENS] [hereinafter WUHAN SUMMARY REPORT] 2
(unpublished report on file with author).
196. See id.; 1996 Lawyer Interview L Approximately one-third of the total number of students in the law
department work in the Center. See 1996 Lawyer Interview I.
197. See WUHAN SUMMARY REPORT, supra note 195, at 2. Undergraduate students assist in gathering
evidence and may attend court hearings as assistants. See id.
198. See 1996 Lawyer Interview H. Lawyers at the Center define a successful case as one in which their
client is content with the outcome. See id. Many of the cases the Center handles are resolved through negotiation
or mediation. See id. The Center reports winning satisfactory outcomes in 107 of the cases it handled in its first
five years in operation. See Liu, supranote 190. Most of the other cases were ongoing at the time the statistics in
the report were collected. See id.
199. See 1996 Lawyer Interview H.
200. See 1996 Lawyer Interview K.
201. See 1996 Lawyer Interview H.
202. See 1996 Lawyer Interview I. Introductory materials published by the Center state that it undertakes
criminal cases, see FOR A SOCIETY OF JUSTICE, supra note 191, but most of those cases appear to involve
representing the victims of crimes. For example, in one case, Center lawyers representing the family of a murder
victim succeeded in convincingauthorities to change the charge from assault causing death to intentional murder.
See Cheng Guangmin, Hao Yiqun Fuwei Jikun De Gaoxiao Ren [A Good Group of University People Helping
Those in Difficulty], WENHUA BAO [CULTURE NEws], Oct. 13, 1995, at 4.
203. See 1996 Lawyer Interview I.
204. See id.
205. See 1996 Lawyer Interview J.
206. See 1996 Lawyer Interview H.
207. See 1996 Lawyer Interview J.
208. See 1996 Lawyer Interview K. For examples of positive press coverage, see Cheng, supra note 202; Jin
Ming, Falii Yuanzhu: Pinruozhe De Fuyin [Legal Aid: Glad Tidings for the Poor and Weak], FAZHII RIBAO
[LEGAL DAILY], Aug. 7, 1996, at 5; Sun, supra note 20, at 1 (describing suit handled by the Wuhan Center on
behalf of a daughter against her father); see also THE PATH TO LEGAL AID WITH SPECIAL CHINESE
CHARACTERISTICS, supra note 192, at 2-3 (stating that the Center's success would not have been possible without
the support of the news media); WUHAN SUMMARY REPORT, supranote 195, at 3 (listing 24 newspapers and three
television programs that reported on the Center's activities in 1994 or 1995).
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early 1998, the Center's founder and director, Professor Wan Exiang, became vice-president
of the Wuhan Intermediate People's Court.
Although there was little initial contact between lawyers at the Wuhan University
Center and officials responsible for legal aid at the Ministry of Justice in Beijing, Ministry
of Justice officials visited the Center in 1996 and lawyers from the Center attended the
Ministry's 1996 national conference on legal aid.209 Ministry officials praise the Wuhan
University program and indicate that they plan to expand university-based legal aid
programs, especially at the "law and politics" universities that are under the Ministry's
direct supervision.21 0 In addition, a number of provincial and national government officials
serve as advisors to the Center.2 1
2.

Peking University

Established in December 1995, the Center for Women's Law Studies and Legal
Services of Peking University provides legal aid to women in a variety of contexts, ranging
212
from domestic violence and employment discrimination to divorce and labor disputes.
The Center's work focuses on three areas: family or marriage disputes, labor disputes, and
personal injury claims.213 The Center is funded by the Ford Foundation. Like the Wuhan
University Center, the Peking University Center relies on a staff of students, faculty, and
full-time lawyers. Three lawyers work there full-time; it also relies on a number of part-time
lawyers and graduate students. 4
As with legal aid programs elsewhere in China, much of the work of the Peking
University Center consists of answering inquiries and providing information. 215 During its
first eighteen months in operation, the Center fielded more than 3000 inquiries, which it
received in writing, via a telephone
hotline, or in person. 216 During the same period, the
2 17
cases.
forty
litigated
Center
The Center differs from all other legal aid centers in China, however, in that it
identifies impact litigation218 and advocating legislative changes 219 as explicit goals. 22 0 A
number of the Center's cases have been high-profile, 221 and lawyers at the Center state that
they seek to concentrate their energies on cases with large social impact so as to maximize
209.
210.
211.
212.

See
See
See
See

1996 Lawyer Interview K.
1997 Government Official Interview A.
Cheng, supra note 202, at 4.
1996 Lawyer Interview B; CENTER FOR WOMEN'S LAW STUDIES AND LEGAL SERVICES OF PEKING

UNIVERSITY, AN INTRODUCTION TO THE CENTER FOR WOMEN'S LAw STUDIES AND LEGAL SERVICES OF PEKING

UNIVERSITY [hereinafter PEKING UNIVERSITY CENTER INT ODUCTION] 1-2 (1997).
213. See BEIJING DAXUE FALO XI FUNO FALO YANJIU YU FUWU ZHONGXIN [CENTER FOR WOMEN'S LAW
STUDIES AND LEGAL SERVICES OF PEKING UNIVERSITY], ZIXUN REXIAN ZONGJIE [SUMMARY OF HOTLINE

INQUIRIES].
214. See 1996 Lawyer Interview B; 1997 Lawyer Interview C.
215. See 1996 Lawyer Interview B.
216.

See PEKING UNIVERSITY CENTER INTRODUCTION, supra note 212, at 2.

217. See id.
218. The Center's charter states that the Center "gives priority to undertaking influential, complicated, and
representative cases." See CENTER FOR WOMEN'S LAw STUDIES AND SERVICES OF PEKING UNIVERSITY, CHARTER
OF THE CENTER FOR WOMEN'S LAW STUDIES AND LEGAL SERVICES OF PEKING UNIVERSITY, art. 4 (Mar. 1997)

[hereinafter PEKING UNIVERSITY CENTER CHARTER].
219. The Center does not use the term "advocacy," but states that it intends to engage in scholarship "aimed
at informing judges, administrators, and legislators of problems facing China's women, so as to accelerate the
development of women's rights under the law." See PEKING UNIVERSITY CENTER INTRODUCTION, supra note
212, at 1; see also PEKING UNIVERSITY CENTER CHARTER, supra note 218, art. 5 (stating that the Center submits
"suggestions and views" related to women's rights to "legislative, judicial, and executive bodies").
220. See 1997 Lawyer Interview C.
221. See id.
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the effectiveness of their efforts. 22" Lawyers at the Center comment that they are willing to
cases in which victory is unlikely in order to highlight problems in the legal
undertake
23
system.
Like the Wuhan University Center, the Peking University Center has apparently been
able to pursue its goals in part because it maintains close ties with the press and various
government entities. 224 A number of its advisers hold prominent government posts or are
well-known academics. 225 The Center has worked with national media to publicize issues
relating to women's rights and to highlight cases in which the Center has assisted women in
challenging the actions of local government authorities. Moreover, its status under the
Peking University Law Department provides the Center with a degree of credibility that it
would likely not have were it wholly independent.
3.

Other University and Non-Governmental Programs

The potential for expansion of university-based and other non-governmental legal aid
programs is unclear. At least one other independent legal aid provider is currently
operating. In Nanchang, the capital of Jiangxi Province, the legal research institute of the
Jiangxi Lancang Academy of Social Sciences has established a legal aid center modeled
after the Wuhan University Center. 6 The program is small, however, and appears to have
been feasible in part because of local government support.
In addition, students at other universities have also established legal aid organizations
that focus on providing legal information rather than representation. For example, students
at the China University of Law and Politics established a legal aid center in 1996. Students
at the center respond to written inquiries, refer inquiries to law firms, and provide "street"
legal consultations from time to time. 227 At Peking University, students have established a
Legal Aid Association that answers written inquiries. 228 Legal aid programs are also in
and the Ministry of Justice plans to
place in at least three other law and politics 22universities,
9
encourage other universities to do the same.
Because law students are generally not permitted to appear in court as lawyers, most
legal aid work done by law students to date has been limited to responding to inquiries,

222. See id.
223. See 1998 Lawyer Interview A.
224. See id.
225. See 1997 Lawyer Interview C.
226. See Sun, supra note 20, at 1. The center was established with assistance from the Wuhan University
center in an effort to handle the many requests for advice that the Wuhan Center received from Jiangxi. See 1996
Lawyer Interview K.
227. See Chen Liming, Zhongzheng Daxuesheng Falai Yuanzhu Zhongxin Chengli [China University of Law
and Politics Student Legal Aid Center is Established],FAZHI RIBAO [LEGAL DAILY], Oct. 12, 1996, at 2; Zhengfa
Daxue Xuesheng Fali Yuanzhu Zhongxin Chengli (China University of Law and Politics Student Legal Aid
Center is Established], ZHONGGUo L0SHI BAo [CHINA LAWYER NEWS], Oct. 26, 1996. Students providing street
consultations generally establish an information table outside the university or in a busy shopping area to provide
answers to legal inquiries from passersby.
228. See Gu, supra note 52, at 6. Students at other universities have established similar organizations. See,
e.g., Cheng Peiji, Gansu Shoujia Fayuan Jigou Zai Landa Guapai [The First Legal Aid Institution in Gansu
Opens at Lanzhou University], ZHONGGUO L0Sn BAO [CHINA LAWYER NEWS], May 17, 1997, at I (describing
the establishment of a legal aid program at Lanzhou University); FUDAN DAXUE XUESHENG FALO YUANZtHU
ZHONGXIN CHOUBEI XIAOZU [PREPARATION GROUP OF FUDAN UNIVERsrrY STUDENT LEGAL AID CENTER],
FUDAN DAXUE XUESHENG FALO YUANZHU ZHONGXIN CHOUBEI GUOCHENG JIANJIE (A BRIEF INTRODUCTION TO

PROcEDuREs REGARDING PREPARATION OF THE FUDAN UNIvERSrrY STUDENT LEGAL AID CENTER] (Oct. 17,
1996) (describing the establishment of a legal aid center at Shanghai's Fudan University).
229.

See 1998 Government Interview B.

LEGAL AID AND PUBLIC INTEREST LAW IN CHINA

1999]

assisting in the drafting of documents, or assisting faculty with cases?230 This is true for
graduate students who have passed the bar exam and are qualified to serve as lawyers,
because even part-time lawyers are required to be affiliated with a law firm, and graduate
students generally lack such affiliation. 231 The ability of university-based programs to assist
in meeting the need for legal representation may thus in part be contingent on a relaxation of
government policy on student representation. The expansion of university-based programs
may-also require a commitment to clinical education, currently non-existent at Chinese law
schools.
F.

Law Firms as Voluntary Legal Aid Providers

Despite the programs discussed above, a significant volume of legal aid work in China
is performed by lawyers without reference to requirements for engaging in legal aid and not
under the auspices of legal aid programs. This section briefly discusses such work, as well
as the variety of reasons lawyers voluntarily engage in legal aid work. It first surveys
evidence that lawyers are providing free services absent requirements that they do so, and
then explores the experience of one for-profit law firm that attempted to balance legal aid
work with for-profit work. Although the firm's experiences are unique, many of the issues it
confronted reflect more general questions facing firms considering undertaking pro bono
cases.
1.

Voluntary Legal Aid

Lawyers appear to be engaging in a significant volume of legal aid work even in the
absence of formal requirements or programs. In Dalian, for example, official reports state
that in the two years prior to the establishment of a legal aid center by the local government,
lawyers handled a total of 620 legal aid cases-an average of eleven cases per lawyer-and
provided free responses to more than 30,000 inquiries. 232 One law firm in Jilin reported
handling 200 cases for the disabled in a two-year period.3 3 Reports from across China hail
the efforts of lawyers who provide free legal services, 4 often without reference to any

230. See 1996 Lawyer Interview K; Gu, supra note 52, at 5. Students may, however, represent clients as
non-lawyers. China's Civil Procedure law permits a party to a lawsuit to be represented by a non-lawyer, subject
to approval by the court. See 1991 Civil Procedure Law, supranote 42, art. 58. Non-lawyers may also appear on
behalf of criminal defendants, but with limited rights. See generallyGo, supra note 52, at 5 & n.8 (discussing the
possibility that law students may appear in court as non-lawyers).
231. See Gu, supra note 52, at 5 & n.7.
232. See Yan Yongwei, Dalian lshi Ganzuo Ruozhe Houdun [Dalian Lawyers Willingly Serve as a
Backup Forcefor the Weak], FAZHI RIBAO [LEGAL DAILY], May 13, 1997, at 1; Yan Yongwei, JiakuaiFalil
Yuanzhu Gongzuo Bufa [Quicken the Pace of Legal Aid Work], FAZHI RIBAO [LEGAL DAILY], Apr. 10, 1997, at 2.
One Dalian firm reported handling 50 legal aid cases. See id. Dalian officials report that lawyers have provided
pro bono services to 30% of those in need of legal aid. See Yan Yongwei, Dalian Liishi Wuchang Banan Shu
Zengda [Number of Cases Handled Without Compensation by Dalian Lawyers Increases], ZHONGGUO IOSHI
BAO [CHINA LAWYER NEWS], May 3,1997, at 1.
233. See Lawyers Provide Free Legal Assistance, CHINA DAILY, Aug. 16, 1997, at 2.
234. See, e.g., China: Free Aid Helps Poor Win Justice, supra note 163 (reporting that a Beijing law firm
represented a boy crippled after being beaten outside his school); Jin, supra note 208; Lawyers Provide Free
LegalAssistance, supranote 233 (reporting that 5000 lawyers in eight provinces or municipalities took 4500 legal
aid cases in the first half of 1997); Zhang Yujie, Qingdao FaiN Yuanzhu Huo Lianheguo Zizhu [Qingdao'sLegal
Aid Receives United Nations FinancialAssistance], ZHONGGUO LOSHI BAO [CHINA LAWYER NEws], Nov. 23,
1996, at 1 (reporting that lawyers in Qingdao provided legal aid in 700 cases prior to the establishment of the
Qingdao Legal Aid Center).
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government plan. 3 5 Similarly, legal academics have also taken numerous pro bono cases,
representing parties who otherwise would have been unable to obtain legal representation,
or representing clients in difficult cases.
Such statistics may be misleading. Lawyers and justice bureaus appear eager to report,
23 6
and perhaps over-report, virtually any matter that could be considered a legal aid case.

Thus, although the high number of cases in which lawyers report serving the poor may
reflect a recent increase in these cases, such numbers may also reflect increased reporting.
As noted above, until recently all lawyers were state employees, and lawyers have long had
obligations to assist the poor. Indeed, in many rural areas and economically depressed
urban regions, much legal work has always been performed for reduced fees.
Moreover, although media reports suggest that lawyers undertake legal aid cases in

recognition of their obligations to serve society, lawyers also have other motives.
Commentators and officials note that some law firms undertake pro bono cases primarily to

advertise themselves, not to help indigent clients. 3 7 In reality, it appears that in many

cases, law firms have mixed motives: Beijing lawyers who have undertaken pro bono cases
state that they have done so to help people in need and because such cases-especially those
involving egregious wrongdoing---often generate press coverage and thus provide free
publicity. 38 In some cases, lawyers also provide services on a contingent fee basis to those
who are otherwise unable to afford them7 39
Law firms appear to approach such cases in a haphazard fashion. A report on legal aid
in Shanghai notes that many firms there lack clear procedures for determining when a client
is eligible for discounted or free legal assistance. 240 Beijing lawyers note a number of
subjective factors, explaining that they look at the general nature of a case, and that they are
also influenced by whether they feel some obligation to an intermediary who may have
235.

See, e.g., Zhongkai Lishi Shiwusuo Jiji Wei Canji Ren Zuzhi Tigong Falta Fuvu [Zhongkai Law Firm

Energetically Provides Legal Services to the Disabled], MINISTRY OF JUSTICE NEWs OF WORK ON LEGAL AID,

supra note 5, No. 1, Mar. 12, 1998, at 4-5 (reporting that one law firm handled 24 cases on behalf of disabled
persons in a one year period).
In addition, one Hunan law firn reported that beginning in 1995, each lawyer within the firm was required to
take one to three pro bono cases annually; another Hunan firm reported handling more than 1200 requests for
legal advice over the firm's legal aid hotline, as well as serving as a pro bono legal adviser to 15 bankrupt
enterprises and taking 23 legal aid cases. See Sun, supra note 172. In 1996 the Hunan Province Justice Bureau
and Lawyers' Association reported that lawyers in the province undertook 920 pro bono cases and responded to
218,600 inquiries as part of their legal aid work. See Hunan Sheng Sifa Ting & Hunan Sheng LUshi Xiehui
[Hunan Province Justice Bureau and Hunan Province Lawyers' Association], Falli Yuanzhu Renzhong Daoyuan
[Legal Aid: The Burden is Heavy and the Road is Long] [hereinafter Hunan Report], in MATERIALS FROM 1996
NATIONAL MEETING, supra note 107, at 1. Similarly, in Zhengzhou, a local law firm began providing legal aid
prior to the local justice bureau's establishment of a legal aid program, see Sun, supra note 172, and officials in
Zhengzhou reported in 1996 that local lawyers had handled a total of 845 legal aid cases, see ZHENGZHOU LEGAL
AID CENTER, supra note 133, at 3. This figure includes criminal cases courts assign to lawyers, as well as civil
cases. See id. Likewise, in Wuhan, the Qiushi Law Firm pledged two percent of its annual income to support
legal aid and took a total of 13 legal aid cases in 1995. See Sun, supranote 172.
236. Such statistics are apparently provided by law firms themselves, and many of the figures on voluntary
legal aid work appear to be unverified and exaggerated. Nevertheless, such reports do suggest that lawyers are
handling a significant number of such cases.
237. See, e.g., Gong, supranote 109, at 47; Sun Jibin, Shixiang Pinruozhe De Nuoya Fangzhou-Zhiongguo
Falti Yuanzhu Zai Xingdong (Si) [The Noah's Ark That is Sailing to the Poor and Weak-China's Legal Aid in
Action (PartFour)], ZHONGGUO LOSHI BAO [CHINA LAWYER Nnws], July 9, 1996, at 1. Gong notes that some
lawyers only take on pro bono cases when they will be able to use such cases to their own advantage. See Gong,
supra note 109, at 46. Some lawyers question the actual effectiveness of such strategies, or even express fear that
publicity will lead to a stream of clients seeking free legal advice. See Jin, supranote 208, at 5-6.
238. See, e.g., 1996 Lawyer Interview C; 1996 Journalist Interview A; China: Free Aid Helps Poor Win
Justice, supra note 164 (quoting one Beijing lawyer as stating that "a good reputation is an invaluable asset").
239. See Note, supra note 42, at 1537.
240. See REPORT ON LEGAL AID INSHANGHAI, supra note 144, at 4. One commentator notes that lawyers
who provide free legal assistance for promotional purposes at times do not pay attention to whether their client is
actually poor. See Gu, supra note 52, at 5.
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referred the potential client, 241 and by the likelihood that the case will receive media
attention.
2.

Legal Aid in a For-Profit Firm

At least one Chinese law firm has attempted to specialize in pro bono work and to use
revenue from fee-generating cases to fund it. Beginning in 1994, Beijing's Minyan law firm
sought to handle an equal volume of fee-generating and pro bono legal work. 24 2 In 1994,
the firm handled forty pro bono cases, five of which went to court. 243 Among them was one
high-profile women's rights case waged on behalf of244a woman jailed for criminal slander
after she accused her supervisor of sexual harassment.
Minyan's work was supported by an initial grant from the Ford Foundation. In
contrast to the Ford-supported university programs, however, Minyan found it difficult to
function as a quasi-autonomous legal aid provider. There were two principal reasons for
this. First, pressure to take profitable cases led to divisions in the firm regarding the
appropriate allocation of resources to pro bono work. 245 Such pressure is not unique to
Minyan; in an extremely competitive legal market like Beijing, it may be difficult to devote
significant resources to pro bono litigation and still succeed financially. Second, the firm
appears to have encountered resistance from the local justice bureau, which was setting up
its own legal aid program and thus did not want firms to operate independently. Although
the firm continues to handle a certain amount of legal aid work, it no longer seeks parity
between fee-generating and pro bono cases.
In retrospect, Minyan's biggest problem may have been that it was a law firm. The
Wuhan University and Peking University programs appear to have succeeded at least in part
because they were established under university law departments and are, therefore, not
subject to regulation by their respective local justice bureaus.
Minyan's experience-as well as the experiences of other for-profit law firms that
have engaged in legal aid work-demonstrates that it is a mistake to view the entire Chinese
bar as being preoccupied with profit. The Minyan lawyers, like those at the Wuhan and
Beijing University Centers, suggest that an increasing number of lawyers in China feel an
obligation to help those in need. Such lawyers appear more interested in pursuing pro bono
cases on their own initiative than in having cases assigned to them by local justice bureau
officials or government legal aid centers. Although the number of such lawyers is small,
their experiences--combined with the development of market-based incentives, such as
class actions, contingency fees, and increasingly large damage awards-suggest that the
willingness of the Chinese bar voluntarily to undertake cases on behalf of the disadvantaged
is likely to increase.
IV.

QUESTIONS IN PRACTICE

The respective merits of the models discussed in Part I have generated significant
discussion among Chinese commentators, but many of the questions that the development of
legal aid in China raises are common to all models. This section examines five such issues:
the appropriate recipients of civil legal aid, the role of legal aid in criminal proceedings, the

241.
242.
243.
244.
245.

See, e.g., 1996 Lawyer Interview C.
See Jin, supranote 208.
See 1996 Lawyer Interview D.
See id.
See id.
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obligation of lawyers to provide legal aid, potential funding sources for legal aid programs,
and the role of non-governmental legal aid programs. How China addresses these questions
will be more important in shaping the evolution of legal aid than the choice of any particular
program model.
These questions have implications beyond the provision of legal aid. The availability
of legal aid for civil plaintiffs, for example, reflects the accessibility of the courts and law
more generally, and the role of non-governmental legal aid providers will likely parallel the
development of other non-governmental organizations. The questions that the development
of legal aid raises reflect broader questions in Chinese society; how they are resolved will
thus be a function both of the Ministry of Justice's policy toward lawyers and legal aid and
the evolution of Chinese society and policy more generally.
A.

Civil Legal Aid: Selective Availability

The massive potential demand for legal aid and the impossibility of meeting that
demand through existing programs alone means that identification of appropriate targets for
legal aid reflects competing choices for the allocation of scarce resources.24 6 Although the
Ministry of Justice has established broad guidelines, there are significant differences in local
regulations and practices. This section first discusses the potential demand for legal aid and
then examines national and local attempts to define and prioritize areas in which legal aid is
available. Efforts to concentrate the provision of legal aid in certain substantive areas
provide insight into the goals of legal aid and into the pressures legal aid providers confront.
This section concludes with an examination of two issues that have been prominent in
discussions regarding legal aid in China. These issues reflect broader questions regarding
the role legal aid should play in China's legal transformation: the availability of legal aid to
legal "persons," in particular economically troubled state-owned enterprises, and the
availability of legal aid in rural areas.
1.

Unlimited Demand?

The demand for legal aid in China is potentially immense. At present, most litigants in
China are not represented by counsel. In 1996, for example, Chinese courts reported
hearing 4,889,353 cases, 247 while lawyers reported participating in only 863,574.24 The
low rate of representation may in part reflect traditional reluctance to use lawyers, but it also
249
reflects a shortage of lawyers and the prohibitive cost of those lawyers who are available.
The biggest obstacle to the development of legal aid in China remains the slow development
of the legal profession: even with recent growth, the number of lawyers in 0China is
insufficient to cope with the massive number of people in need of legal assistance.2
246. Defining the targets of legal aid also involves weighing the relative importance of criminal and civil
legal aid; this issue is discussed infratext accompanying note 401.
247. See ZHONGGUO FAL) NIANJIAN BLAIM Bu [LAW YEARBOOK OF CHINA EDrroRIAL DEPARTMENT],
ZHONGGUO FALl) NIANJIAN (1996) [LAw YEARBOOK OF CHINA (1996)] [hereinafter YEARBOOK 1996] 957.

248. See id at 975.
249. Although lawyers protest that the Ministry of Justice sets rates for legal services at excessively low
levels, see Note, supra note 42, at 1536-37, even the low official rates may place lawyers out of reach of most
persons.
Although the fact that so many cases are brought without the assistance of counsel could be read to suggest
that many in China are able to navigate the legal system without the help of lawyers, statistics do not distinguish
between cases brought on behalf of individuals and cases brought on behalf of enterprises or corporations, and
much of the increase in litigation in recent years has been between corporations or enterprises in economic cases.
250. See Shi, supra note 96, at 39-40.
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Ministry of Justice estimates demonstrate that, if even a small percentage of China's
poor or disadvantaged citizens were to seek legal aid, the demands on the legal aid system
would be enormous. China has approximately 85 million persons officially classified as
impoverished.2s1 The Ministry notes that if one percent of this group sought legal assistance
each year, it would mean 85,000 legal aid cases.?52 In addition, the Ministry estimates that
if one percent of China's elderly and youth populations and three percent of its disabled
were to seek legal aid each year, they would generate an additional 300,000 cases. 253 If
every lawyer in China were to take one or two of those cases, they would be able to meet
only half of the estimated annual demand. 254
Estimates from one municipality, Chongqing, similarly demonstrate the potential
burden that increased demands for legal assistance may place on the legal profession.
Chongqing officials report that of a population of more than 15 million in 1996, 35,000
were elderly persons in rural areas receiving state support, 75,000 were disabled, and more
25
than 10,000 were urban residents with monthly incomes below the municipal poverty line. 5
Chongqing officials estimate that if two percent of people in these three groups were to
apply for legal aid in a given year, the number of legal aid cases in Chongqing would be
approximately 30,000.256 This figure is seventy-five percent of57the total number of cases
actually handled by Chongqing's seventy-one law firms in 1995.
Both the Ministry of Justice and Chongqing estimates are obviously roughY 8 The
sources of the one and two percent figures used to predict future demand are unclear; there
does not appear to be any statistics on the current rates at which the groups in question seek
legal advice. Yet the figures may also underestimate demand. The Chongqing estimates,
for example, do not take account of the non-elderly rural poor, and both sets of statistics fail
to account for the possible demand for legal assistance by persons not officially classified as
impoverished who may nevertheless be unable to afford legal assistance. Moreover, the
statistics do not account for the concentration of lawyers in urban areas; as discussed below,
lawyers may be physically, as well as financially, inaccessible to many of China's rural
poor.
The fact that even a significant commitment of funds to legal aid programs will fall far
short of demand demonstrates the need for China to consider how best to balance competing
demands for resources. Such considerations underlie many efforts to establish legal aid
251. See Gong Xiaobing & Gao Zhen, Zhongguo Fali Yuanzhu Zhidu De Shijian, Tansuo, Yu Qianjing
(Xia) [The Practice,Exploration, and Future Prospects of China's Legal Aid System (Part1I)], DANGDAI SIVA
[JUDICATURE TODAY], 1997, No. 6, at 12, 13. Of these, approximately 20 million are urban residents and 65
million reside in rural areas. See id.
252. See id.
253. See id.
254. See id.
255. See Ju U, Falla Yuanzhu Bu Neng Zhaoban Ltshi Gongzuo Muo [Legal Aid Cannot Copy Lawyer's
Work Models], ZHONGGUO LOSHI BAO [CHINA LAWYERNEWS], Nov. 16, 1996, at3.
256. See id!

257. See id. The experience of legal aid centers to date also demonstrates the potential demand for legal aid.
For example, the Guangzhou Center reports numerous requests for legal assistance from other areas in Guangdong
Province and from neighboring provinces. See Zhao Xiaofei, Falil Yuanzhu Gongzuo De Xuanchuan [Publicity
Regarding Legal Aid Work], in DISCUSSING A LEGAL AID SYSTEM wrrH SPECIAL CHINESE CHARACTERISTICS,
supra note 11, at 185, 187. Zhao, the director of the Guangzhou Center, attributes such inquiries in part to the
widespread press coverage the Center received in its first year in operation. See id. Similarly, the written requests
for assistance that the Wuhan University Center receives come from across China, and individuals often travel
long distances to consult with lawyers at the Center. On one of the days I visited the Center, two persons from
Liaoning Province arrived seeking assistance. They had traveled to Wuhan-a 36-hour journey-after reading
about the Center in a Liaoning newspaper. Although the Wuhan Center provides information to persons outside
of Hubei Province, it rarely takes on cases outside of the province because of logistical and financial limitations.
See 1996 Lawyer Interview K.

258. Gong and Gao acknowledge that their calculation methods are imprecise, but argue that in reality the
demand for legal aid in China is likely to exceed these figures. See Gong & Gao, supranote 251, at 13.
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programs. Although commentators have put forth numerous suggestions-ranging from
emphasizing criminal cases,2s9 to de-emphasizing individual cases in favor of disseminating
general legal advice,260 to relying on law students to provide legal aid 26 1-such suggestions

will likely make only a small dent in the need for significant numbers of new legal
workers. 2 There is thus a need to consider the development of legal aid alongside other
mechanisms for increasing access to legal services, including financial incentives for
lawyers to represent those unable to afford legal fees.
2.

Targets of Legal Aid: Eligibility of Individuals

National and local guidelines and regulations address two aspects of eligibility for
legal aid: individuals who qualify for such assistance and types of cases for which it should
be made available. The Ministry of Justice has set forth broad guidelines in statements by
officials and through notices issued to local justice bureaus. For example, Justice Minister
Xiao writes that legal aid should be available to persons facing economic difficulties and to
juveniles, women, the elderly, and the disabled. 263 Similarly, the Ministry of Justice's 1997
Notice states that legal aid shall be available to persons who, due to economic hardship, are
unable to afford the cost of lawyers, 2 4 as well as to the groups identified by Xiao.265 Local

regulations generally conform to national guidelines.

However, significant variations

appear in practice, particularly with regard to the stringency with which eligibility
requirements are applied and the availability of legal assistance to non-residents.

a.

Income Requirements

All localities with legal aid programs apply some criteria of economic hardship in
determining eligibility. In general, economic hardship is measured in accordance with local
standards set by the local Bureau of Civil Affairs.266 However, the specificity and
stringency of these measurements vary. In Guangzhou, persons applying for legal aid must
demonstrate their inability to pay legal fees2 67 by showing that their income falls below the
259. See Gu, supranote 52, at 9.
260. See id. at 9.
261. See Shi, supranote 96, at40.
262. See id. Other observers have noted that one factor limiting demand for legal aid may be a general lack
of confidence in the legal system: many people may not seek aid because they have little faith that it would be of
any use. See 1998 Academic Interview B; 1998 Academic Interview C.
263. See Xiao, supranote 11, at 4.
264. See Ministry of Justice 1997 Notice, supra note 75, at 3. Income levels for determining eligibility are
to be set in accordance with local regulations. See id. The 1997 Notice's provisions regarding persons entitled to
legal aid and cases suitable for legal aid mirror those in the 1996 Draft Regulations. Compare Ministry of Justice
1997 Notice, supra note 75, arts. 2-3 with 1996 Draft Regulations, supra note 71, arts. 9-15.
265. See Ministry of Justice 1997 Notice, supranote 75, at 4.
266. See Mo et al., supra note 42, at 106 (stating that legal aid should be limited to those whose income falls
below the local poverty line); Sun Yu, supra note 188 (same). But see infra text accompanying notes 272-75
(discussing flexible application of local requirements).
267. See Guangzhou Shi Sifaju Fal Yuanzhu Shixing Banfa [Guangzhou Municipality Justice Bureau
Legal Aid Implementing Provisions] [hereinafter Guangzhou Provisions] art. 8, in DisCUSSING A LEGAL AID
SYSTEM WITH SPECIAL CHINESE CHARACrERISTICS, supra note 11, at 120. In civil cases and in criminal cases not
assigned to the Center by a court, this is done by demonstrating that the applicant is unable to work or is officially
classified by the local Bureau of Civil Affairs as having a low income. In 1996, the minimum monthly income in
Guangzhou was 210 yuan; persons with income below this level were entitled to legal aid. See 1996 Government
Interview Q.
In cases in which the person applying for legal aid is able to pay some of the cost of representation, the
Guangzhou regulations state that the Center may charge reduced fees in accordance with national fee standard
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local minimum income level.268 Similarly, Qingdao's regulations specify that to be eligible
for legal aid, applicants from rural areas must meet local standards for eligibility for other
forms of government aid; urban residents must either have no income or income that falls
below minimum monthly levels set by the Qingdao government.2 9 Regulations in Pudong
are stricter: to be eligible for legal aid, clients are required to produce documentation
showing that they are already recipients of government benefits for the poor.270 In contrast,
in Jiangsu Province, persons seeking legal aid must be unable to pay legal fees and must
provide proof of their economic circumstances, but they do not have to meet any specific
monthly income level. 271
Despite such guidelines, some legal aid providers state that they are flexible in their
approach to eligibility requirements. Although regulations in Zhengzhou provide that only
individuals with a monthly income below the local minimum level are eligible for legal
aid,272 the Zhengzhou Legal Aid Center provides free or discounted legal assistance to
individuals with higher incomes in accordance with individual circumstances. 273 Even in
Pudong, which appears to have some of the strictest requirements, in cases in which the
person seeking legal assistance is not eligible for economic assistance but is unable to afford
a lawyer, the Center may refer her to a law firm and request that the firm provide its services
for a reduced fee. 274 In Guangzhou, legal aid workers similarly comment that they examine
the particular circumstances of a case and emphasize that, in domestic disputes, they are
careful to consider the actual income of the spouse seeking assistance-not the income of
the entire household-as the basis for determining eligibility for legal aid. 275
Discussion of eligibility requirements for legal aid generally focuses on the possibility
that China's legal aid providers will be overrun with requests for assistance or that ineligible
persons will take advantage of free services. Observers similarly argue that legal aid should
be provided only to applicants able to prove economic hardship 276 and that inability to pay
regulations. See Guangzhou Provisions art. 17, supra, at 122. Qingdao's provisions similarly state that in cases

in which the legal aid recipient is seeking monetary compensation and is successful, the legal aid center may ask
her to compensate the Center for all or a portion of the costs incurred in the case. If the recipient refuses, the
Center is authorized to deduct such amounts from the award. See Qingdao Shi Lishi Fahi Yuanzhu Shixing
Banfa [Qingdao Municipality Implementing Provisions for Legal Aid by Lawyers] [hereinafter Qingdao
Provisions] art. 28, in DISCUSSING A LEGAL AID SYSTEM WITH SPECIAL CHINESE CHARACTERISTICS, supra note
11, at 125, 130.
268.

See Zhao & Zhang, supra note 117, at 176, 177;

cf

Guangzhou Justice Bureau Introduction, supra

note 107, at 17 (noting that one reason that the majority of cases handled by the Center are criminal cases is that
many applicants for civil legal aid are unable to prove that their income is below the minimum level).
269. See Qingdao Provisions art. 10, supra note 267. The minimum monthly income level in Qingdao in
1997 was 270 yuan. See 1997 Academic Interview D. Qingdao officials state that strict income standards are
required because of the Center's lack of funds. See id.
270. See Pudong Plan, supra note 141, art. 8; REPORT ON LEGAL AD INSHANGHAI, supra note 144, at 11;
1996 Government Interview P. In 1996, individuals with monthly income below 250 yuan were entitled to receive
assistance in Pudong. See 1996 Government Interview P.
271. See Jiangsu Sheng Ltishi Falti Yuanzhu Shishi Banfa (Shixing) [Jiangsu Province Lawyers Legal Aid
Implementing Provisions (for Trial Implementation)] (June 13, 1996) [hereinafter Jiangsu Provisions] arts. 5-6, in
DISCUSSING ALEGALAID SYSTEM wrrH SPECIAL CHINESE CHARACTERISTICS, supra note 11, at 115, 115-16. The
less stringent language may reflect a greater degree of flexibility, but such language may also merely reflect that
the regulations were issued by provincial authorities with the expectation that local areas would issue more
detailed guidelines.
272. See ZHENGZHOU LEGAL AID CENTER, supra note 133, at 7. At the time of the Center's establishment
in 1996, the local minimum monthly income level was 120 yuan. See id.
273.

See id. at 8.

274. See 1996 Government Interview P.
275. See Zhao & Zhang, supra note 117, at 179. In cases in which the legal aid recipient is either
temporarily impoverished or claiming a large amount, the Guangzhou Center may charge him on a contingent
basis. See id.
276. See Zheng Zhilin, Tantan Jianli Woguo Falai Yuanzhu Zhidu De Jige Wenti [A Discussion of a Few
Issues Relating to the Establishment of Our Nation's Legal Aid System], SHANDONG FAXUE [SHANDONG LEGAL

STUD.], 1996, No. 1, at 45, 46.
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litigation costs should not, absent some showing of severe economic hardship, qualify a
person for legal aid.277 In an apparent effort to discourage ineligible persons from applying,
at least two legal aid centers require application fees. In Guangzhou, for example,
regulations require applicants to pay a thirty-yuan fee when applying to the center.27 If the
case is accepted, the fee is returned at the conclusion of the case; the fee is not returned if
the application is rejected.2 79 Yet such fees are likely to serve as disincentives to those who
may be eligible; the thirty-yuan fee may represent a significant financial risk to individuals
who are mistrustful or lack knowledge of the legal system.
The flexibility with which some providers apply income requirements reflects a
recognition that many persons who are not able to afford legal services may not technically
qualify as impoverished. The tension between rigid income-eligibility requirements and
flexible application may also reflect ambiguity as to the aims of legal aid. To the degree
that it is designed to complement other government programs that address the needs of the
impoverished, limiting legal aid to persons meeting strict income standards is logical. If
legal aid is designed to address inequalities in power as well as income, to make the legal
system more accessible to individuals generally reluctant to litigate, or to facilitate the
protection of specific rights, strict income requirements are less justifiable.
b.

Residence Requirements

In addition to limiting the availability of legal aid to persons with income below a
certain level, regulations in some cities state that legal aid shall be available only to local
residents or to those with temporary residence permits. 280 In Deyang, for example,
recipients of legal aid must be permanent residents of Deyang. 281 Similarly, in Guangzhou,
regulations limit legal aid to persons holding permanent or temporary Guangzhou residence
permits, 2 thus excluding the large number of unofficial migrant workers in Guangzhou
who lack such permits. In contrast, Wuhan's Justice Bureau writes that legal aid shall be
available to Chinese citizens2 3 involved in legal disputes in Wuhan, regardless of their
official place of residence.2 4
277.

See id at 45.

278. See Guangzhou Provisions art. 12, supra note 267. Lawyers at the Center state that many individuals
who learned about the Center through the media thought that it provided free lawyers to anyone who sought
assistance and did not understand that legal aid was available only to those facing economic hardships. See 1996
Government Interview Q.
279. See Guangzhou Provisions art. 12, supra note 267. The Qingdao Legal Aid Center similarly charges a
50 yuan fee, which is returned if the application for legal aid is accepted. See Qingdao Provisions art. 20, supra
note 267.
280. Although one group of commentators states that most of the recipients of legal aid in China to date
have been migrant workers, see Mo et aL, supra note 42, at 104, most legal aid centers surveyed for this article
appear primarily to be serving local residents.
281. See Deyang Shi Fai Yuanzhu Shixing Banfa [Deyang Municipality Legal Aid Provisions for Trial
Implementation] [hereinafter Deyang Provisions], in DisCUSSING A LEGAL AID SYSTM WITH SPEcIAL CHINESE
CHARAcrERisTcs, supranote 11, at 143, 143.
282. See Guangzhou Provisions art. 7, supra note 267.
283. National guidelines and most local regulations limit legal aid to Chinese citizens except where China
has entered into agreements with foreign states. For arguments that legal aid should not be provided to noncitizens, see Li & Wang, supranote 86, at 35. Such arguments seem largely rhetorical, as there appear to be few
cases in which foreign litigants have sought legal aid in civil cases in China. Foreigners do receive legal aid in
criminal cases if they lack an attorney, and the Guangzhou Legal Aid Center has represented foreign defendants in
two criminal cases. See 1996 Government Interview Q.
284. See Wuhan Justice Bureau, supra note 173, at 3. Jiangsu's regulations state only that those applying
for legal aid must be citizens of China who are within the territory of Jiangsu Province. See Jiangsu Provisions
art. 5, supranote 271. Similarly, Qingdao's regulations require recipients of legal aid to be Qingdao residents or
persons residing in Qingdao, but they do not specifically state that recipients must possess Qingdao residence
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Even in areas where regulations exclude non-residents from legal aid, actual practice
may be flexible. Lawyers at the Guangzhou Legal Aid Center state that in civil cases the
Center may represent migrant workers who lack residency documentation, depending on the
nature of the case.285 In Pudong, where regulations limit legal aid to Pudong residents or
holders of temporary residence permits, officials at the Pudong Legal Aid Center state that
the Center has handled some cases on behalf of unregistered migrant workers.2 6 The
Qingdao Legal Aid Center reports that eight percent of7 the inquiries it received in the first
six months of 1997 were from non-Qingdao residents.2
The reluctance of some legal aid centers to provide assistance to migrant workers may
reflect a more general ambiguity about the status of migrant workers in urban China. Major
cities in China have relied on migrant workers for much of the labor required for massive
construction projects, but migrant workers are often blamed for recent increases in crime
and other social ills. 8 8 Residence requirements may also reflect local government
parochialism: reluctance to provide legal assistance to non-residents may be one
manifestation of local governments' tendencies to look after local interests-and only local
interests. Such limitations may, however, also reflect the view that legal aid programs are a
component of local social welfare benefits rather than a more general mechanism for
protecting rights.
3.

Subject Matter Regulations

National and local guidelines and regulations also identify certain types of cases as
particularly worthy of legal aid. Although the lists of subjects are broad and non-exclusive,
they both suggest the areas of concern to Chinese officials and reflect the areas most likely
to receive attention from legal aid providers. Justice Minister Xiao, for example, writes that
legal aid is appropriate for: persons who are seeking financial support for children or the
elderly, alimony, in labor disputes, and in claims alleging violation of "democratic
rights." 289 Similarly, the Ministry of Justice's 1997 Notice, while providing for legal
assistance to be made available when needed, identifies five suitable areas in the civil
context: (1) claims for child support, spousal support, or financial support for the elderly;
(2) claims for compensation due to harms suffered as a result of state actions; (3) tort claims
by the disabled, juveniles, or the elderly; (4) claims for compensation
from the state; and (5)
2
claims for pensions or other forms of economic assistance. 90
Most local regulations mirror the categories identified in the 1997 Notice. For
example, Jiangsu's regulations state that legal aid is available in suits for alimony, child
permits. See Qingdao Provisions, supranote 267. Qingdao's provisions also state that cases eligible for legal aid
must, in general, have arisen in Qingdao. See id. art. 10.
285. See 1996 Government Interview Q. Lawyers at the Center state that if a migrant worker lacks official
proof of income, the Center will tryto estimate it to see if he qualifies for legal aid, and will examine the claim
and the nature of the harm suffered to see if it will be useful to pursue the case. See id.Additionally, the Center
will, in certain circumstances, undertake cases where the dispute has arisen in Guangzhou. See Zhao Xiaofei,
Falil Yuanzhu Yunzuo Shiwu [The Operation of Legal Aid Responsibility], in DIYI QI QUANGUO FALO YUANZHU
RENYUAN PEIxUN BAN JIANGGAO ZHI ER [DRAFTS OF SPEECHES FOR THE FIRST PERIOD NATIONAL LEGAL AID
PERSONNEL TRAINING COURSE, PART 2] 4 (Dec. 20, 1997).
286. See 1996 Government Official Interview P; see also Wang, supra note 144 (reporting that four of the
Center's first 50 clients were migrant workers).
287. See QINGDAO LEGAL AID CENTER SUMMARY, supra note 131, at 1.
288. See Laurence J.C. Ma and Biao Xian, Native Place, Migration and the Emergence of Peasant
Enclaves, 155 CHINA Q. 479,547-48 (1998).
289. Xiao defines such violations to be violations of voting rights or the right to be selected as a candidate in
elections. See Xiao, supra note 11, at 6.
290. See Ministry of Justice 1997 Notice, supra note 75, at 4. Both Xiao and the 1997 Notice also state that
legal aid is appropriate in criminal cases. See infra text accompanying notes 358-64.
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support, or support for the elderly, as well as in public harm cases, suits for labor insurance

or death benefits, suits challenging infringements of democratic rights, and in other cases in
which laws or regulations state that legal aid shall be available. 291 Wuhan's regulations

provide for legal aid to be available in similar circumstances. 29
Unlike the national guidelines, however, some local regulations explicitly prohibit
certain types of cases. Pudong's guidelines state that legal aid shall be limited to firstinstance cases and shall not be available for appeals. 293 Guangzhou's regulations include a
list of cases in which legal aid shall not be provided, including suits involving debts in
which the amount in controversy is less than 3000 yuan, cases in which legal procedures are
so simple that lawyers are not necessary, and cases involving reputational rights. 29 4 The
Guangzhou Center also generally will not accept cases in which the applicant has already
failed to convince a court or arbitration
panel to hear his claim,295 or where it is likely that
296
the claim will be unsuccessful.
The emphasis on certain subjects appears primarily designed to guide legal aid

workers in choosing cases. However, the emphasis on specific areas-in particular the
rights of women, the elderly, and children-also serves to legitimize legal aid. The central

government has devoted significant resources to promoting the rights of those groups 297
in
recent years, both by enacting specific laws and by engaging in educational campaigns.
Focusing legal aid on such cases suggests that it is consistent with-and an important
element of--other national policies, and thus may serve to deflect local arguments that legal
aid programs are too expensive or unnecessary.
4.

Representative Cases

A full examination of the cases that government legal aid providers have undertaken is
beyond the scope of this article. However, a sampling of cases illustrates a concern for
individuals facing particular hardship. 298 In one women's rights case, for example, the
See Jiangsu Provisions art. 5, supranote 271.
292. See Wuhan Shi Ltishi Faldi Yuanzhu Banfa [Wuhan Municipality Provisions on Legal Aid by Lawyers]
(May 5, 1995) [hereinafter Wuhan Provisions] art. 3, in DISCUSSING ALEGAL AID SYSTEM Wrr SPECIAL CHINESE
CHARACTERISTICS, supra note 11, at 135, 135. Although the Wuhan regulations do not specifically state that
legal aid shall be available in cases arising out of infringements of democratic rights, the regulations do provide
for legal aid to be available in "other disputes arising from rights and interests" in which the applicant for legal aid
is unable to afford the cost of hiring a lawyer. See id. art. 3(4).
293. See Pudong Plan, supra note 141, art. 5. Lawyers who have represented legal aid clients in firstinstance cases are, however, permitted to continue representing such clients on appeal if the lawyers believe an
appeal is necessary. See id.
294. See Guangzhou Provisions art. 9, supra note 267. Other areas have imposed similar restrictions.
Qingdao's regulations state that the local center has the right to refuse cases in which the amount in controversy is
small. See Qingdao Provisions art. 16, supra note 267. In Zhuhai, regulations state that legal aid centers will not
accept cases if the amount in dispute is less than 5000 yuan; Wuhan's regulations limit legal aid to disputes
involving more than 3000 yuan. See Gedi Falai Yuanzhu Jigou Fenfen Zhiding Fallt Yuanzhu Shixing Banfa
[Legal Aid Institutions in Various Areas One After Another Formulate Legal Aid Provisions for Trial
Implementation] [hereinafter Various Areas Formulate Legal Aid Provisions], MINISTRY OF JUSTICE NEWS OF
WORK ON LEGAL AID, supra note 5, No. 3. Dec. 28, 1997, at 7, 8.
295. See Zhao & Zhang, supra note 117, at 180.
296. See id. at 180-81.
297. See, e.g., Spokeswoman on Women's Rights, Feb. 5, 1999, FEID3451/9, available in LEXIS, News
Library, BBCMIR File; Seminar HighlightsWomen's Human Rights Issues, BBC Summary of World Broadcasts,
Nov. 2, 1998, FE/D337319, availablein LEXIS, News Library, BBCMIR File.
298. This section focuses on representative cases; however, much of the work of legal aid centers consists of
responding to written and in person inquiries. Statistics from Qingdao illustrate the wide range of subject matter
of such inquiries. Of the 595 inquiries the Center received through June 1997, 30.5% were from women, 14.6%
were from elderly persons, 14.6% were from disabled persons, and 6.8% were from juveniles. See QINODAO
LEGAL Am CENTER SUMMARY, supra note 131, at 1. Questions regarding labor disputes accounted for 21.5% of
291.
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Guangzhou Legal Aid Center represented a disabled woman who had been abused by her
husband. After the husband abandoned her and emigrated to Australia, he petitioned for a
divorce in Australia. Lawyers from the Center wrote to the Australian court arguing that the
divorce and distribution of the couple's assets-all of which the husband controlledshould be handled concurrently. 299
In the Guangzhou Center's most highly publicized civil case, Guangzhou Legal Aid
Center attorneys represented an eight year-old boy in a suit against his mother for failure to
pay child support, the first suit of its kind in China. Despite having agreed to pay eighty
yuan per month in child support, the mother had severed all ties with the child after custody
was granted to the boy's father pursuant to a divorce agreement. 3 00 After spending three
months tracking down the mother, lawyers from the Center filed suit on the boy's behalf. 301
The court ordered the mother to pay 5040 yuan to the boy in back child support and 100
yuan a month until his eighteenth birthday. 302 The defendant mother initially
sought to
30 3
appeal the award, but the boy's lawyer intervened and mediated a settlement.
Cases that legal aid lawyers have brought on behalf of the elderly have also received
widespread attention. In Zhengzhou, legal aid lawyers assisted a sixty-seven year old
woman in suing her daughter for failing to pay sufficient m6nthly support; in courtsupervised mediation the daughter agreed to increase monthly payments from fifty yuan to
eighty yuan. 30 4 Similarly, in Pudong, the legal aid center represented a ninety-two year-old
woman seeking to evict her grandson-in-law
from her apartment. He moved out after the
30 5
local court mediated a settlement.
Many cases that legal aid lawyers have litigated have received extensive press
coverage. Although such coverage often borders on deification of the lawyers, it also serves
to raise awareness of the issues involved, to highlight the availability of legal aid to those in
need, and to demonstrate that legal aid is serving to further worthy goals. By focusing
attention on such cases, legal aid providers may thus be increasing public awareness of the
availability of law as a mechanism for redress of grievances while also solidifying their own
positions.
inquiries, economic disputes for 8.2%, criminal disputes for 6%, and administrative disputes for 4%. See id. By
far the largest volume of inquiries-52.4%--related to civil disputes, including housing disputes, marriage
disputes, and tort claims. See id.
299. See 1996 Government Interview Q; Zhao & Zhang, supra note 117, at 176, 178-79. Although most
cases that have received press coverage are cases in which legal aid lawyers have won protections for their clients
via the courts, many cases, especially domestic disputes, are resolved outside of court. Indeed, in some cases legal
aid lawyers appear to assume roles more traditionally played by People's Mediation Committees. In Guangzhou,
for example, when a woman sought the assistance of the legal aid center in pursuing a divorce-in part because of
physical abuse from her husband-the Center's lawyers mediated between the couple, successfully urging them to
reconcile their differences. See iUXiaoling, Wei Congshi Falii Yuanzhu Gongzuo Er Zihao [Pride in Taking Part
in Legal Aid Work], in DISCUSSING A LEGAL AID SYSTEM wrrTH SPECIAL CHINESE CHARACrEISTICS, supra note
11, at 189, 193-94; cf Qingdao Provisions art. 12, supra note 267, at 121 (stating that in providing legal aid,
lawyers may engage in mediation, but that such mediation may not violate the interests of the person receiving
legal aid).
Lawyers at many of the legal aid centers emphasize that, in many civil cases, mediation continues to be
important, especially in disputes among family members. See, e.g., 1996 Government Interview R (describing a
suit by an elderly Guangzhou resident against his children for support, which was resolved via mediation).
Lawyers also comment that effective representation often involves consulting with work units and neighborhood
committees, as well as with the opposing party and the courts. See, e.g., 1996 Government Official Interview P.
300. See Li, supra note 299, at 189-90. Li Xiaoling was the Guangzhou Legal Aid Center attorney who
handled the case. See id. As a result of the mother's disappearance, the boy was unable to obtain a residence
permit and, therefore, was unable to attend school. See id. at 189.
301. See id. at 190.
302. See id.
303. See id. at 190-91. The Pudong Center similarly represented a child in a suit against her father for
failing to pay child support. See PUDONG JUSTICE BUREAU, supra note 137, at 4-5.
304. See Z{ENGZHoU LEGAL AID CENTER, supranote 133, at 8.
305. See 1996 Government Interview P; PUDONG JUSTICE BUREAU, supra note 137, at 4.
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Non-Government Programs

Non-governmental legal aid centers differ from governmental programs in their
approach to clients' eligibility and in the types of cases they undertake. The two university-

based programs apply few formal criteria to determine who should receive assistance. The
Wuhan University Center does not examine potential clients' actual income before
determining whether they are eligible. Instead, lawyers at the Center state that they examine
case details to determine whether the circumstances suggest a need for assistance and

whether the person has a valid claim.3 6 They comment that their work is not directed at the
poor but rather at anyone in society who is in a weak position.3 7 The Center focuses on

those cases where legal assistance is likely to be of the most use: the women's rights
division, for example, may not accept a divorce case if the divorce is not complicated and
could be handled without legal assistance, but will accept a complicated or contested case
regardless of the applicant's income level. 308 Similarly, the Peking University Center
chooses cases on the basis of their substance. The Center's procedures state that it will
represent women who are either extremely
poor, or whose cases are representative, typical,
3 9

or likely to attract public attention.

0

The university-based centers also differ from government programs in the cases they
handle. Although the women's rights, juvenile, handicapped, and elderly rights divisions of
the Wuhan University Center take many cases that resemble those that government centers
litigate, 310 the Center has also represented clients in a number of cases that fell outside the
scope of government legal aid programs. In particular, administrative cases-in which
individuals challenge government actions-constitute a large proportion of the Center's
cases. 31 1 Lawyers report that, with the relevant administrative department's cooperation,
many such cases are resolved with relative ease. In other cases, however, lawyers from the
Center have assisted clients in bringing suits challenging government actions. Cases have
included a suit against a local public security bureau on behalf of a woman wrongly jailed

for thirty-five days after publicly accusing her superior of corruption, 312 a suit against the

306. See 1996 Lawyer Interview K.
307. See 1996 Lawyer Interview J.
308. See id One lawyer at the Center comments that many women in divorce proceedings are unable to
obtain lawyers even if they are willing to pay, as most lawyers avoid domestic cases, both because it is easy to
make enemies in such cases and because divorce cases are rarely profitable. See id.
309. See BEIING DAXUE FALO XI FUNO FALO YANnU Yu Fuwu ZHONGXIN [CENTER FOR WOMEN'S LAW
STUDIES AND LEGAL SERVICES OF PEKING UNIVERSITY], BEIDA FALt) XI FuNO FALO YANnu Yu FtUwu ZHONGXIN
SHOULI FALO YUANZHU ANIAN GUIZE [CENTER FOR WOMEN'S LAW STUDIES AND LEGAL SERVICES OF PEKING
UNIVERSrrY REGULATIONS FOR ACCEPTING LEGAL AID CASES] (Mar. 1997).
310. Examples of cases handled by the Wuhan University Center include a successful suit for 20,000 yuan
on behalf of a child maimed by high voltage electric wires, see Cheng, supra note 202, at 4; Li Gan, supra note
194; and numerous child support and divorce cases, see, e.g., Cheng, supra note 202, at 4 (describing a divorce
case handled by the Wuhan Center). The majority of cases the Wuhan University Center's women's rights
division handles are child support and divorce cases; many involve claims of domestic violence. See 1996 Lawyer
Interview J. The Center has also represented women who were victims of assaults outside the home, as well as
women plaintiffs in a number of labor cases. See id. Cases on behalf of the elderly include representation of an
elderly blind woman who was cheated out of her savings by a neighbor. See Jin, supranote 208.
311. The number of administrative suits in China has risen rapidly in recent years, increasing at an average
annual rate of 26.7% between 1992 and 1997. See REN JIANXIN, ZUIGAO RENMIN FAYUAN GONGZUO BAOGAO
[SUPREME PEOPLE'S COURT WORK REPORT], Mar. 10, 1998, reprinted in RENMN RIAO [PEOPLE'S DAILY], Mar.
24, 1998, at 2. A total of 281,974 administrative cases were tried between 1992 and 1997. See id.
312. See Ma Li, Tao Shang "Boli Xiaoxie" De Jubao Zhe [The Informant Who Wore "Glass Slippers"],
1995 MINZHU Yu FAZmI [DEMOCRACY AND THE LEGAL SYSTEM], No. 13, at 24, 24-26. The court ordered that
the decision to arrest the woman be rescinded and that the public security bureau pay 800 yuan in compensation.
See id. at 26. The Center brought a similar claim on behalf of eight villagers jailed as a result of charges of
corruption they had made against the village leaders. See WUHAN DAXUE SHEHUI RUOzHE QUANU BAOHU
ZHONGXIN, DIANXING ANLI [WUHAN UNIVERSITY CENTER FOR THE PROTECTION OF THE RIGHTS OF
DISADVANTAGED CnzENS: TYPICAL CASES] 2-3 (unpublished report on file with author).
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local public security bureau and industry and commerce bureau on behalf of the family of a
person who died of a heart attack during an argument over the location of a vegetable
stand,31 3 and a suit on behalf of peasants who claimed that a local government had failed to
pay adequate compensation when it seized their land.314
Although it has undertaken only one administrative case,31 5 the Peking University
Center has similarly handled a number of cases that would probably fall outside the scope of
government legal aid programs. In 1997, the Center represented twenty-three women in a
class action against an employer for failure to pay their wages.316 The women, all migrant
workers from Hebei Province, worked for a Beijing garment factory for a year and a half,
but received only a small portion of the wages they were owed.317 After appeals to the
Beijing Labor Bureau, Women's Association, and Public Security Bureau yielded no
results, the women sought the assistance of the Peking University Center. 31 8 The Center
filed for arbitration with the Beijing Labor Bureau, charging both that the factory had failed
to pay them and that the women's working conditions had violated numerous provisions of
the Labor Law.319
In another case, the Peking University Center represented a woman who had been
dismissed without cause from her job at a factory run by a local elementary school. The
Center challenged the school's action, the refusal of the local education bureau to take
32 0
action, and the refusal of the district labor bureau's arbitration committee to hear the case.
A summary prepared by the Center states that the case was extremely difficult, due to
weaknesses in the legal system, and also to the incompetence of persons responsible for
enforcing the law.321 Other cases have included an appeal on behalf of a poor rural woman
injured in a traffic accident while visiting Beijing, in which the Center argued that the
actions of both the district traffic department and the district court that first heard the case
had violated the law. 322 The Center has also represented women forced to retire before the

313. See 1996 Lawyer Interview K.
314. See id. Some law firms have also handled pro bono administrative cases. In Hunan, for example, a law
firm represented the family of a person who became ill and died after being illegally taken into custody by the
local public security office. The public security bureau agreed to pay the family 20,000 yuan and to provide
family members with urban residence permits as compensation. See Hunan Report, supra note 235, at 6.
However, it appears that governmental legal aid centers have not undertaken many such cases.
315. See 1998 Academic Interview B.
316. See BEUING DAXUE FALO XI FuNO FALO YANnu Yu FUWU ZHONGXIN [CENTER FOR WOMEN'S LAW
STUDIES AND LEGAL SERVICES OF PEKING UNIVERSITY], HE YULAN DENG ER SHI ER WEI Nu NONG GONG SU
HUAYI CHANG TUOQIAN GONOZI AN [THE CASE OF TWENTY-TWO WOMEN WORKERS FROM THE COUNTRYSIDE
INCLUDING H YuLAN SUING THE HUAYI FACTORY FOR FAILING TO PAY SALARIES] [hereinafter THE CASE OF HE

YULANI (1997) (unpublished report).
317. See id.
318. See id.
319. See He Yulan Deng Er Shi Er Ming Nunong Gong [Twenty-two Rural Women Workers Including He
Yulan], Zhongcai Shensu Shu [Application for Arbitration], July 22, 1997, at 1-2.
320. See BEIJING DAxuE FALO Xi FuNO PALO YANJIU YU FUWU ZHONGXIN [CENTER FOR WOMEN'S LAW
STUDIES AND LEGAL SERVICES OF PEKING UNIVERSITY], An GuohongBufu Qu Jiaoyu Ju Citui Jueding Shenqing
Zhongcai Bu Bei Shouli An [The Case of an Appeal by An Guohong of a Denial of Her Application for
Arbitration RegardingHerDismissalby the DistrictEducationDepartment] (1997).
321. See id. The Center selected the case because it reflected broader social and legal questions. See id.
322. See Guo Jianmei, Wei Shi Shulan Su Beijing Anfu Jingii FazhanZong Gongsi Sunhai PeichangYi An
Shangsu Ren Daili Susong De Daili Ci [Statement on Behalf of Shi Shulan by Her Representative in Appeal in
Case Against the Beijing Anfu Economic Development Company in Case Seeking Compensationfor Harm], May
28, 1997.
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legally stipulated age.323 Additionally, a suit on behalf of a woman repeatedly abused by her
husband resulted in a criminal conviction of the husband. 2
6.

Representation of Legal Entities

In contrast to the general agreement among governmental legal aid programs regarding
the eligibility of individuals, there has been significant disagreement as to whether legal aid
should be available to legal entities, in particular to state-owned enterprises. Few of China's
leading legal aid programs provide services to enterprises, but the debate over the issue
illustrates significant differences in how legal aid is viewed, both with regard to claims by
individuals against state entities and with regard to the relationship of legal aid to the
protection of individual rights.
Although the 1997 Notice does not include references to legal entities, apparently
325
reflecting the Ministry of Justice's decision not to encourage legal aid in this context,
Minister Xiao comments that legal aid programs should provide assistance to state-run or
collective enterprises facing economic difficulties. 326 His comments mirror commentators'
arguments that legal aid should be available to state-owned enterprises as well as to
workers. 327 Rationales in favor of legal aid for enterprises range from the important role
played by state-owned industries in the Chinese328economy to the theory that benefits to
enterprises will result in benefits to their workers.
Some local regulations state that legal aid is available to legal entities. In Zhengzhou,
the local legal aid center lists enterprises facing economic difficulties as eligible recipients
of legal aid.329 Regulations in Deyang also explicitly state that legal entities are eligible.330
Other areas have reported that local lawyers have been providing free legal advice to ailing
enterprises: in Changsha, for 33example,
the legal aid bureau reported providing advice to
1
eighteen bankrupt enterprises.
Nevertheless, most legal aid programs, particularly those in Beijing, Guangzhou, and
Shanghai, have steered away from providing services to enterprises. In Pudong, for
332
example, officials argue that legal aid should be available only to individuals.
Commentators argue that legal aid should be limited to natural persons,333 for both political
323.

See BElING DAXUE FALO XI FUNC FALO YANJIu YU FUWU ZHONGXIN [CENTER FOR WOMEN'S LAw

STUDIES AND LEGAL SERVICES OF PEKING UNIVERSITY], NO GAOZHI LITuI NIANLING WENTI [QUESTIONS
REGARDING THE RETIREMENT AGE OF PROFESSIONAL WOMEN] [hereinafter QUESTIONS REGARDING RETIREMENT

AGE] 1-4.
324.

See BEllING DAXUE FALO XI FUNO FALO YANnJJ YU FUWU ZHONGXIN [CENTER FOR WOMEN'S LAW

STUDIES AND LEGAL SERVICES OF PEKING UNIVERSITY], JiatingBaoliAnjian [A Domestic Violence Case].
325. See 1997 Government Interview A (stating that for the time being, legal aid should not be available to
legal persons); see also Gong, supra note 8, at 20-21 (stating that current policy is that legal persons shall not be
the objects of legal aid, but it may be provided to them in response to a request by local Communist Party or
government leaders, or in accordance with the particular circumstances of the legal person).
326. See Xiao, supra note 11, at 5. Xiao argues that providing legal assistance to such enterprises will assist
in ensuring social stability. See id.
327. See Mo et al., supranote 42, at 106; Sun, supra note 237.
328. See Mo et al., supranote 42, at 106.
329. See ZHENGZHOU LEGAL AID CENTER, supranote 133, at 8.
330. See Deyang Provisions, supra note 281, at 143; see also Various Areas Formulate Legal Aid
Provisions, supra note 294, at 7-8 (reporting that regulations in Harbin and Sichuan include state-owned
enterprises as potential recipients of legal aid).
331. See Wu, supra note 134. During the same period, the Center handled a total of 27 pro bono cases. See

id.
332. See 1996 Government Interview P.
333. See Yan Bendao, Wanshan Woguo Falit Yuanzhu Zhidu Zhi Guanjian [An Opinion on Perfecting Our
Nation'sLegalAid System], FASHANG YANJIU [LAw AND BUSINESS RESEARCH], 1996, No. 5, at 77, 78.
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and economic reasons. One commentator notes that legal persons should not be the subject
of protections designed to promote human rights, and argues that providing legal aid to legal
persons would be at odds with China's efforts to shift34to a market economy, as such
assistance would serve as an unfair subsidy to enterprises.
Differences of opinion regarding the provision of legal aid to enterprises are partially
regional: advocates of such aid appear to come largely from regions heavily dependent on
state-owned enterprises. Yet the differences in opinion also reflect varied views about the
relationship of legal aid to individual rights. Advocates of legal aid for enterprises argue
that protecting the enterprise is the best mechanism for protecting the collective interests of
workers. Implicit in such arguments is the view that legal aid should serve collective, rather
than individual, goals. For example, a report by the justice bureau of Jiangxi Province
extols the assistance given by legal aid workers in Jiangxi's Leping Municipality to
enterprises facing difficulties competing in a market economy because, when local
enterprises face economic hardship, it is difficult for them to protect the rights of their
workers. 335 Arguments in favor of legal aid for legal persons may also reflect the belief that
legal aid programs are designed to supplement other government programs aimed at
alleviating inequalities arising from China's shift to a market economy, rather than as a
means to increase legal protection for individuals. Additionally, arguments that the best
way to protect workers is to provide legal assistance to enterprises may be attempts to avoid
the use of legal aid to challenge the activities of such enterprises.
Other commentators contend that legal aid is particularly important in protecting the
336
individual rights of employees and former employees of state-owned enterprises,
presumably because such persons are at risk as enterprises lay off large numbers of workers.
Commentators also emphasize the importance of legal aid in ensuring that individuals are
treated equally before the law and that individual rights are protected? 37 The many labor
cases legal aid providers have brought demonstrate that workers' interests may often clash
with their employers' interests.
The Ministry of Justice's current opposition to legal aid for enterprises may
demonstrate a belief that legal aid should focus on improving individuals' access to the legal
system. Yet the view also likely reflects the belief that, given the large number of struggling
enterprises, their claims do not constitute the best use of limited resources. Differences of
opinion regarding the role legal aid should play in protecting individual versus collective
interests persist, however, and permeate questions regarding the long-term development of
legal aid in China.
7.

Legal Aid in Rural Areas

338
Most legal aid programs established to date have been located in major cities.
Although some of the urban legal aid programs have handled cases on behalf of the rural

334. See Chdn, supra note 92, at 60. Chen also argues that the Lawyers Law makes clear that natural
persons, and not legal persons, are the appropriate recipients of legal aid. See id. at 61.
335. See JIANGXI SHENG SIFATING [JIANGXI PROvINCE JUSTICE BUREAU], SHIXING FALO YUANZHU, WUQrU
SIFA GONGZHENG [IMPLEMENTING LEGAL AID, PURSUING IMPARTIAL JUSTICE] [hereinafter JIANGXI REPORT] 6

(Oct. 30, 1996) (unpublished paper on file with author).
336. See Mo et al., supra note 42, at 103.
337. See supra text accompanying notes 88-92.
338. The development of legal aid programs in urban areas has not been even: programs have developed
more rapidly in the most economically developed areas, including Shanghai, Beijing, and Guangzhou. See
Government Interview A.
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poor,339 few functional programs exist in rural areas, where there are few lawyers and where
lawyers often have difficulty making a living.340 Indeed, one official in Beijing comments
that in many rural areas, any legal services that are available necessarily take 3the
form of
4
legal aid, as few people can afford to pay even the low official rates for lawyers. 1
Legal aid programs are needed in rural areas not only to ensure that China's rural poor
receive equal treatment, but also because the legal problems of rural residents may be
particularly acute. One commentator argues that there is greater need for legal aid programs
in less-developed areas because (1) more individuals and work units in these areas lack the
money to pay for lawyers; (2) the people in poorer areas have lower levels of legal
consciousness and are thus less likely to invoke the law to protect their rights; (3) lawyers
and legal service providers are scarce in rural and poor areas; and (4) those lawyers who do
practice in rural areas already have low incomes and are, therefore, unlikely to take on legal
aid cases voluntarily.3 2
Ministry of Justice officials acknowledge the need to provide for rural legal aid, but
343
note that the lack of lawyers and funding will limit its development in the short term.
Newspapers report that legal aid centers have been established in some rural areas,
including one in a poor region in Shanxi Province with five full-time lawyers. 344 In
addition, in Jiangxi Province, the justice bureau in Leping Municipality, a predominantly
rural area, established a legal aid center in 1996. The center reports having provided
reduced-fee or free legal services in more than 200 matters in 1996.345 In most 346
other areas,
however, local governments have not taken steps to establish legal aid programs.
In view of rural resource limitations, commentators advocate requiring legal aid
lawyers from towns and cities to visit rural areas on a regular basis.347 Commentators also
argue that legal aid should be provided not only by lawyers, but also by notaries and local
legal service workers. 34 8 Indeed, in some ways, China already has a system for providing
legal aid in rural areas: in addition to formal law offices, which are most often staffed by
lawyers, there are thousands of "legal service centers" in the countryside which are largely
staffed by non-lawyers. 4 9 In 1996, there were 34,554
such offices, employing a total of
350
110,000 persons, only 3599 of whom were lawyers.
One striking feature of China's development of a legal aid system is that the Ministry
of Justice-which oversees both legal aid programs and the rural legal services centers339.

For example, approximately half of the Peking University Center's clients are from rural areas. See

1998 Lawyer Interview A.
340. See Gao Zhen & iUu Xiaolin, Ruozhe, Shei Lai Baohu Ni? [The Weak, Who Will Protect You?], in
DISCUSSING A LEGAL AID SYSTEM WITH SPECIAL CHINESE CHARACIERISnCS, supra note 11, at 92, 98.

341. See 1997 Government Interview A.
342. See Xue Jianping, Jianyi Jinkual Zai Pinkun Diqu Jianli Falil Yuanzhu Zhongxin [A Suggestion that
Legal Aid Centers Rapidly Be Established in Poor Regions], ZHONGGUo L sHI BAO [CHINA LAWYER NEWS],
Mar. 8, 1997, at 29.
343. See 1996 Government Interview L.
344. See Wu Jianzhong & Liu Hurui, Shanxi Sheng Shoujia Falli Yuanzhu Zhongxin Guapai [The First
Legal Aid Center in Shanxi ProvinceHangs Out Its Sign], ZHoNGGUO LOSES BAO [CHINA LAWYER NEVS], Nov.
30, 1996, at 1; Wu Jianzhong & Liu Hurui, Shanxi Shoujia Falil Yuanzhu Zhongxin Guapai [The FirstLegal Aid
Center in Shanxi Opensfor Business], FAZHI RIBAO [LEGAL DAILY], Nov. 15, 1996, at 2. The degree to which

the work of such centers differs from work previously carried out by local government law firms is unclear.
345. See JIANGXI REPORT, supra note 335, at 3. Most such services appear to have been provided by local
lawyers, notaries, and basic-level legal workers.
346. See 1997 Government Interview A.
347. See Liu Guiying & Wang Yunliang, Dul Woguo Lilshi Fali Yuanzhu Youguan Wenti De Sikao [Some
Thoughts on Questions Related to China'sLawyer LegalAid System], LSHI SHInE [LAWYER VORLD], 1996, No.
9, at 36, 37.

348. See Sun, supra note 237; Shi, supra note 96, at 34.
349. See Alford, supra note 16, at 30.
350. See Xing Min, Jiceng Falif Fuwu Shenru Renxin [PrimaryLevel Legal Services Penetrate People's
Hearts],FAzHI RIBAO [LEGAL DAILY], May 6, 1997.
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does not appear to be attempting to link the development of legal aid to the work of the
basic legal services centers. 351 The program in Qianxi County, a rare example of the
coordination of the two, has been developed by the local women's organization rather than
by the local justice bureau. The existence of so many rural legal offices suggests that they
may provide a valuable means of addressing some of the need for legal information and
representation in rural areas.
Much of legal development in China has been concentrated in economically advanced
areas. Economically advanced eastern regions have a disproportionate percentage of the
nation's lawyers,352 and courts are better financed there than in rural areas.353 The
development of substantive law has proceeded in a similar fashion, with China initially
focusing on enacting economic laws. 354 Against that background, overcoming the
concentration of legal aid in urban areas is one aspect of the larger challenge of making law
relevant for the majority of China's population. Just as legal aid may promote the
development of law by ensuring that more people have access to it, bringing legal aid to
rural areas will be essential to ensuring that access to legal remedies is not viewed as a
benefit reserved for residents of economically developed regions.
However, when it comes to making law accessible to rural residents, providing lawyers
and legal aid may be less important than remedying the structural problems that undermine
both the effectiveness of courts in rural China and public confidence in those courts.
Although the central government has repeatedly stressed the need to boost legal awareness
nationwide, some Chinese observers argue that the tendency of people in rural China to
bypass the formal legal system may be due less to traditional reluctance355to use law or the
inaccessibility of lawyers than to a lack of confidence in the legal system.
B.

Legal Aidfor CriminalDefendants

Perhaps the biggest question facing those trying to determine how to allocate the
scarce resources available for legal aid in China is whether those resources should be
allocated to criminal or civil cases. The need for legal aid is most vividly illustrated in
criminal cases: most defendants are tried without the assistance of counsel and courts are far
more likely to issue lighter sentences when a defense lawyer is present.356 Despite the rapid
351.

Very little information is available about the services such centers provide, and little Chinese or foreign

scholarship has focused on their activities. The role they are playing thus presents an intriguing topic for further
research.
352. Cf. Agriculture, Justice MinistriesInstruct Lawyers to Serve RuralInterests, BBC Summary of World
Broadcasts, June 27, 1997, available in LEXIS, New Library, BBCMIR File (reporting on a Ministry of Justice
circular instructing lawyers to increase work in rural areas); GuangdangHas Many Law Firms, BBC Summary of
World Broadcasts, June 13, 1995, available in LEXIS, News library, BBCMIR File (stating that lawyers in
Guangdong are being encouraged to open offices in rural areas). Statistics from 1995, when China had a total of
90,602 lawyers, provide a rough sense of the degree to which the development of the legal profession has been
uneven. See 1996 ZHONGGUO SIFA XINGZHENG NiAsNJIAN [CHINA YEARBOOK OF JuDIcIAL ADMINISTRATIoN] 483
(Zhongguo Sifa Xingzheng Nianjian Bianji Weiyuanhui [China Yearbook of Judicial Administration Editiorial
Committee] ed., 1996). In 1995 the Ministry of Justice reported that there were 2625 lawyers in Beijing, 2197
lawyers in Tianjin, and 4295 in Shanghai. See id. Yet there were only 7006 lawyers in Sichuan, despite the fact
that Sichuan's population is roughly 10 times the size of Shanghai's population. There were only 677 lawyers in
Qinghai, 529 lawyers in Ningxia, and 49 lawyers in Tibet. See id.
353. See Note, supranote 42, at 1533 (noting that courts often suffer "from a lack of resources").
354.

See generally PETER H. CORNE, FOREIGN INVESTMENT IN CHINA: THE ADMINISTRATIVE LEGAL

SYSTEM 3334 (1997); Stanley B. Lubman, Introduction:The Future of Chinese Law, in CHINA'S LEGAL REFORMS

3, 12-14 (Stanley B. Lubman ed., 1996).
355. See 1998 Academic Interview B; 1998 Academic Interview C. Such problems are not unique to rural
areas. Legal aid lawyers in urban areas similarly cite the lack of competence of courts and procuratorates as the
biggest problem they face. See 1998 Lawyers Interview A.
356. See Gong, supra note 8, at 15. This observation is based on a recent study by the High People's Court
of Henan Province, which found that many courts assigned excessive sentences on criminal defendants. See id.;
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increase in the number of lawyers in China, some justice bureau officials report that the

percentage of criminal cases in which the defendant is represented by an attorney has
actually been declining. 357 Although the Ministry of Justice has made a strong rhetorical

commitment to legal aid in the criminal justice system,358 and although the provision of legal
aid is mandatory in certain criminal cases, only one of China's legal aid centers has devoted

significant energy to representing criminal defendants. 359 This discrepancy may in part
result from the fact that courts rather than justice bureaus, have traditionally been

responsible for administering legal aid in criminal cases; institutional conflicts inherent in
the court system may slow the implementation of criminal legal aid. Representation of
criminal defendants also raises more difficult questions regarding the purposes of legal aid
programs, and the role of lawyers, than does representation of parties seeking assistance in
civil matters.
China's 1996 Criminal Procedure Law establishes a broad framework for legal aid in
criminal cases. 360 Following the promulgation of the revised Criminal Procedure Law, the
Ministry of Justice and the Supreme People's Court issued a joint notice in April 1997

detailing the provision of legal aid to criminal defendants. 361 The notice states that in

THE INS AND OUTS OF THE DEVELOPMENT OF CHINA'S LEGAL AID SYSTEM, supra note 8, at 36. Similarly, local

courts in Qingdao report that courts at least partially accepted the views of defense lawyers in 36% of cases in
which lawyers participated during the first few months of the 1996 Strike Hard campaign, and that defense
lawyers' views had a major impact on the determination of the nature or seriousness of the crime in 16 cases. See
ULu Baodong, Qingdao Lilshi Xingbian Mang [Qingdao Lawyers Are Busy with Criminal Defense Work],
ZHONGGUO LOJSH BAO [CHINA LAWYER NEwS], Sept. 7,1996, at 1.
357. See Guangzhou Justice Bureau Research Group, supra note 101, at 76-77. Ministry of Justice
estimates state that in 1996, approximately 40% of criminal defendants in China were represented by lawyers, but
that in the first half of 1997 only 30% were represented by lawyers. See Gong, supra note 8, at 15; LAWYERS
COMMrTEE FOR HUMAN RIGHTS, supra note 12, at 52 (stating that the percentage of criminal defendants
represented by lawyers increased from 36% to 40% between 1995 and 1996). But cf. LAWYERs COMMIrEE FOR
HUMAN RIGHTS, supra note 24, at 36 (suggesting that with the increased number of lawyers in China in the
1980s, "the number of lawyers available to act as defenders began to grow"). The discrepancy in reports may be
due to regional differences, or to different statistical sources. For example, statistics on the total number of
criminal cases generally are gathered by the Supreme People's Court, while the Ministry of Justice gathers
statistics on criminal matters handled by lawyers. Additionally, statistics calculated by comparing the number of
cases lawyers report handling with the number of criminal cases tried in the courts likely overstate the percentage
of cases in which defendants are represented by lawyers (as a single case may include multiple defendants)
making the total number of defendants prosecuted in Chinese courts higher than the total number of cases. See
Wang, supra note 36, at 532 (noting that in 1988 the total number of defendants was 56,365 higher than the total
number of cases, and thus that statistics overstated the percentage of defendants represented by lawyers by eight
percent). Additionally, while lawyers calculate the total number of cases handled with reference to individual
defendants, statistics on the total number of cases lawyers handle include appeals as well as first-instance cases.
See id.; see also id. at 533 (estimating that in local areas surveyed in the early 1990s, the percentage of criminal
defendants represented by attorneys was less than 30%).
The number of cases in which courts appoint lawyers to represent criminal defendants appears to have
remained fairly constant. See, e.g., ZHONGGUO FALO NiANJnAN BiANJI BU [LAW YEARBOOK OF CHINA EDITORIAL
DEPARTMENT], ZHONGGUO PALO NIANJIAN (1995) [LAw YEARBOOK OF CHINA (1995)] 1079 (reporting that
lawyers handled 14,543 court-assigned criminal cases in 1994); YEARBOOK 1996, supra note 247, at 975
(reporting that lawyers handled 14,991 court-assigned criminal cases in 1995); Wang, supra note 36, at 532
(reporting that lawyers handled 17,570 court-assigned criminal cases in 1989). This consistency is striking given
the gradual increase in the total number of criminal cases courts have tried over the past five years. See Ren,
supra note 311 (reporting that the number of criminal cases tried in the people's courts increased at an average
annual rate of 0.75% between 1993 and 1997).
358. See, e.g., Xiao, supra note 11, at 3 (stating that legal aid is essential to ensuring that criminal
defendants are able to enjoy their legal rights); 1997 Government Interview A (stating that the Ministry of Justice
recognizes the need to develop legal aid in criminal cases).
359. See infra text accompanying notes 374-75 (discussing the criminal defense work of the Guangzhou
Legal Aid Center).
360. For a discussion of the Criminal Procedure Law, see supra text accompanying notes 62-65.
361. See Notice Regarding Legal Aid Work in Criminal Cases, supranote 78. Other notices also provide for
legal aid in criminal cases. The Ministry's 1997 Notice on legal aid states that it shall be available in the contexts
specified in the 1996 Criminal Procedure Law. See Ministry of Justice 1997 Notice, supra note 75, at 4. The

1999]

LEGAL AID AND PUBLIC INTEREST LAW IN CHINA

criminal cases in which courts determine that a lawyer should be provided to the defendant,
the local legal aid organization shall be responsible. 362 If no legal aid organization has been
established in363the area, the local justice bureau is responsible for organizing
representation.
The notice also states that legal aid should be provided to disabled defendants,
juveniles, and defendants facing possible death sentences. 364 Additionally, if a defendant
faces economic hardship-as determined by local government criteria-and the court
believes that the defendant requires a lawyer, it may refer the case to the local legal aid
organization or justice bureau. 365 Finally, in other cases in which the court believes that the
defendant requires a lawyer, it may refer the case to the local legal aid organization or
justice bureau if the case meets one of six criteria: (1) the defendant has no income and the
court is unable to determine the economic situation of the defendant's family; (2) the
defendant has no source of income and the defendant's family repeatedly refuses to pay for
a lawyer; (3) the defendant is a joint defendant and other defendants have hired lawyers; (4)
the defendant is a foreigner and has not hired a lawyer; (5) the case has major social
importance; or (6) the court believes that the reasons for bringing suit or the evidence in the
case are questionable and may influence the court's ability to reach a correct verdict. 366 In
addition, the Supreme People's
367 Court in 1997 issued a notice requiring courts to appoint
defenders for capital appeals.
Although the joint notice of April 1997 does not mandate the provision of counsel to
all criminal defendants, or even to all those unable to afford a lawyer, its inclusion of
specific criteria for courts to use in determining whether to assign counsel should result in
legal aid being available in a broader range of cases than under the 1979 Criminal
Procedure Law. However, even if lawyers are assigned in a wider range of cases, they may
find it difficult to represent their clients adequately. The notice, like the revised Criminal
Procedure Law, requires courts to assign cases to legal aid providers just ten days in
advance
of trial. 368 No provision is made for the assignment of counsel prior to the trial
369
stage.

statement in the Ministry's 1997 Notice that legal aid should be available to all persons who, due to economic
hardship, are unable to afford the cost of lawyers, also appears to include criminal cases. See id. at 3.
362. See Notice Regarding Legal Aid Work in Criminal Cases, supra note 78, art. 1.
363. See id.
364. See id. art. 2. This provision parallels article 34 of the 1996 Criminal Procedure Law. See 1996
Criminal Procedure Law, supranote 61, art. 34.
365. See Notice Regarding Legal Aid Work in Criminal Cases, supra note 78, art. 3.
366. See id. art. 4.
367. See Zuigao Renmin Fayuan [Supreme People's Court], Guanyu Dier Shen Renmin Fayuan Shenli
Sixing Shangsu Anjian Beigao Ren Meiyou Weituo Bianhu Ren De Shifou Ying Wei Qi Zhiding Bianhu Ren
Wenti De Pifu [Reply Regarding the Question of Whether a Defender Should Be Appointed in Death Sentence
Appeals Being Heard by People's Courts and in Which the Defendant Has Not Retained a Defender], Nov. 6,
1997, reprinted in GONGIIANFA LOSHI ZUIXIN SHIYONG XINGFA XINGSUFA SIFA JIESHI TONGLAN [COMPENDIUM
OF THE NEwEsr JUDIcIAL INTERPRETATIONS OF CRIMINAL AND CRIMINAL PROCEDURE LAW FOR USE BY LAWYERS

INPROCURATORIAL ORGANS AND PEOPLE'S COURTS] 294 (Zhongguo Jiancha Chuban She [China Procuratorial
Publishing House] ed., 1998).
Authorities in Guangdong have issued their own notice regarding the provision of legal assistance in appeals
of death sentences. See Guangdong Sheng Chutai Falil Yuanzhu Yewu Dangan, Ershen Sixing Anjian Zhiding
Bianhu Youguan Guiding [Guangdong Province Issues Regulations Regarding the Files of Legal Aid Work and
the Appointment of Defenders in Death Sentence Appeals], MINISTRY OF JUSTICE NEWS OF WORK ON LEGAL AID,
supra note 5, No. 1, Mar. 12, 1998, at 5-6. The Guangdong regulation states that courts shall appoint defenders
to represent defendants in appeals of death sentences, and that, where they exist, legal aid centers shall be
responsible for providing or assigning lawyers to handle such cases. See id.
368. See Notice Regarding Legal Aid Work in Criminal Cases, supra note 78, art. 5. Article 5 of the notice
follows article 151 of the 1996 Criminal Procedure Law, which provides for courts to inform defendants of an
upcoming trial 10 days in advance of the trial. Article 151 also states that where a court-appointed lawyer is
necessary, the court shall appoint the lawyer to the case no fewer than 10 days in advance of trial. See 1996
Criminal Procedure Law, supra note 61, art. 151; see also LAWYERS COMMITTEE FOR HUMAN RIGHTS, supra note
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Moreover, despite the notice, it appears that only one legal aid center-the Guangzhou
Legal Aid Center-has undertaken a significant volume of criminal cases. 370 In most other

24, at 57 (arguing that article 151 "will have a serious negative impact on the internationally-recognized right to
receive adequate time for the preparation of one's defense").
The court is also required to give the legal aid provider evidence of the defendant's income or clarification of
the reasons the defendant satisfies the eligibility provisions of the 1996 Criminal Procedure Law or the notice.
The legal aid provider must assume representation within three days of receiving notice of the case. See Notice
Regarding Legal Aid Work in Criminal Cases, supra note 78, arts. 2-4. The client must consent to representation,
See id. art 6. The notice also instructs the court to assist the lawyer by providing materials relevant to the case
and an opportunity to meet with the defendant. See id. art 7.
369. The notice's failure to provide for the involvement of legal aid lawyers prior to the trial stage parallels
the provisions of the 1996 Criminal Procedure Law. See LAWYERS COMMrrrEE FOR HUMAN RIGHTS, supra note
24, at 42 (stating that "[diespite allowing lawyers to participate earlier in the criminal process, the revised
[Criminal Procedure Law] still has no procedure for appointment of counsel prior to the trial stage"); c. id. at 57
(stating that under the revised Criminal Procedure Law, "[w]here defendants entitled to appointed counselincluding those facing the death penalty-have not engaged at an earlier stage, their court-assigned counsel will
face the near-impossible task of... preparing for trial in the course of a few short days").
A 1998 interpretation of the Criminal Procedure Law may slightly expand opportunities for defendants to
obtain counsel prior to the trial stage. The interpretation requires investigating authorities to notify lawyers or law
firms in a timely fashion of a request by a defendant, or a defendant's family member, to retain the lawyer or law
firm. See Zui Gao Renmin Fayuan, Zuigao Renmin Jianchayuan, Gongan Bu, Guojia Anquan Bu, Sifa Bu,
Quanguo Renda Changwei Hui Fazhi Gongzuo Weiyuan Hui [Supreme People's Court, Supreme People's
Procuratorate, Ministry of Public Security, Ministry of State Security, Ministry of Justice, National People's
Congress Standing Committee Legislative Affairs Commission], Guanyu Xingshi Susong Fa Shishi Zhong
Ruogan Wenti De Guiding [Regulations Regarding Several Issues in the Implementation of the Criminal
Procedure Law] [hereinafter Regulations Regarding Implementation of the Criminal Procedure Law], Jan. 19,
1998, reprinted in RENMIN RmAO [PEOPLE'S DAILY], Jan. 21, 1998, art. 10, at 3. In addition, the interpretation
states that if a defendant requests a lawyer without naming a specific lawyer, the investigating authorities must
instruct the local lawyers' association or justice bureau to recommend one. See id.
Under the 1979 Criminal Procedure Law, the right to counsel only applied during the trial stage, and courts
were not required to assign a defender or inform defendants of their rights to retain a defender until seven days
prior to trial. See 1979 Criminal Procedure Law, supra note 33, art. 110; LAWYERS CoMMrrIEE FOR HUMAN
RIGHTS, supra note 24, at 36.
370. Ministry of Justice officials state that the ministry is encouraging other cities to follow Guangzhou's
example. See 1997 Government Interview A. Other cities appear to have plans to expand criminal defense work
by legal aid centers. In Tianjin, for example, the local justice bureau and municipal high court issued a notice
stating that all criminal cases in which the court found appointment of a lawyer to be necessary should be assigned
to the local legal aid center or, where no such center exists, to the local justice bureau. See Tianjin Shi Fabu
"Guanyu Xingshi Falii Yuanzhu Gongzuo De Lianhe Tongzhi" [Tianjin Municipality Issues "Joint Notice
Regarding Criminal Legal Aid Work"], MINISTRY OF JUsTICE NEWS OF WORK ON LEGAL AID, supra note 5, No.
1, Mar. 12, 1998, at 6-7. Courts are required to pay legal aid lawyers 200 yuan per case. See id. at 7.
Similarly, in 1996, the Shanghai Pudong Legal Aid Center announced plans to coordinate all criminal legal
aid work in Pudong. Under the plan, local courts will refer all criminal cases in which a defense lawyer is
required or needed to the legal aid center, which would then refer the case to a local law firm. See Wang
Wenliang, Pudong Jizhong Shouli Zhiding Bianhu [Pudong to Collectively Manage the Assignment of
Defenders], ZHONGGUO LUSHI BAO [CHINA LAWYER NEWS], Sept 7, 1996, at 1; PUDONG JUSTICE BUREAU, supra
note 137, at 11. The Pudong Legal Aid Center reported that in 1997, lawyers in Pudong handled 195 criminal
cases assigned to them by the local courts-four times the number handled in the previous year. See Pudong
Legal Aid CenterWork Has Results, supra note 143. However, Pudong has not taken steps to develop specialized
legal aid workers.
In some other areas, local justice bureaus state that the local legal aid center is responsible for organizing
representation in criminal cases in which courts assign counsel. See, e.g., WUHAN SHI FAL0 YUANZHU ZtONOXIN
[WUHAN MUNICIPALITY LEGAL AID CENTER], WUHAN SHi FALO YUANZHU ZHONGXIN JIANJIE [A BRIEF
INTRODUCTION TO THE WUHAN MUNICIPAL LEGAL AID CENTER], Apr. 1997, at 1, 1; see also Xining Shi Sifaju
Fail Yuanzhu Zhongxin Fali Yuanzhu Shixing Banfa [Xining Municipality Justice Bureau Legal Aid Center
Provisions on Legal Aid for Trial Implementation] art. 3, in DISCUSSING A LEGAL AID SYSTEM WITH SPECIAL
CHINESE CHARACTERISTICS, supra note 11, at 146 (stating that the local legal aid center shall be responsible for
criminal cases).
A recent report by the Ministry of Justice's Legal Aid Center hails the development of legal aid in criminal
cases, citing numerous cities in which legal aid workers have begun to undertake a significant volume of criminal
defense work. See JUNE 1998 REPORT, supra note 5, at 2. For example, the report states that prior to the
establishment of a legal aid center in Foshan City, Guangdong Province, courts appointed lawyers in only 30% of
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cities, even those with functioning legal aid programs, courts continue to assign criminal
cases directly to law firms as they did under the 1979 Criminal Procedure Law.371 The
failure of legal aid programs to represent criminal defendants may be due to slow
implementation of the provisions of the revised Criminal Procedure Law and the notice by
local justice bureaus and courts. In particular, it appears that courts are moving sluggishly
to expand the scope of defendants entitled to legal aid to include those who are
impoverished.372 However, there may also be resistance to this change from some law
firms. Although most lawyers avoid court-appointed cases because of the low fees they
receive for taking them,
some firms and lawyers do rely on such cases to generate a steady,
373
albeit small, income.
The Guangzhou Legal Aid Center is responsible for providing a lawyer in all criminal
cases in which a first-instance trial is held in the Guangzhou Intermediate People's Court
and in which the defendant has not hired a lawyer. Cases tried in intermediate courts-as
opposed to district or local courts-are those in which the defendant faces a possible death
sentence or life imprisonment, cases involving counter-revolutionary activity or violations
of state security, and cases in which the defendant is a foreigner.374 The Guangzhou Center
does not distinguish between local residents and non-Guangzhou residents in criminal cases:
the Center represents
anyone in need of legal aid in a criminal case brought in the
375
intermediate court.
The Guangzhou program has a number of advantages over the former system of
assigning cases to law finms. Lawyers at the Center argue that, prior to its establishment,
courts in Guangzhou haphazardly assigned criminal cases to firms with little oversight of the
quality of representation. 376 The current system permits lawyers at the Center to develop
cases in which defendants were entitled to representation, but since the Center has been established, lawyers have
represented 100% of eligible defendants. See id.
371. The Ministry of Justice has recognized the need to strengthen the quality of criminal defense work,
issuing a decision in 1996 that, inter alia, orders local justice bureaus to increase training of lawyers engaged in
criminal defense work and orders lawyers not to overlook their responsibility to take such cases. See Sun Jibin,
Sifa Bu Yaoqiu Jin Yibu Jiaqiang Xingbian Gongzuo [Ministry of Justice Requires FurtherStrengthening of
CriminalDefense Work], ZHONGGUo LYSHI BAo [CHINA LAWYER NEWS], Oct. 16, 1996, at 1.
372. See Zhao, supra note 285, at 2. As a solution, Zhao advocates assigning responsibility for determining
whether a defendant is in economic difficulty to the local legal aid center. See id. One explanation for courts'
reluctance to expand the scope of cases in which they assign attorneys may be uncertainty as to whether courts
continue to be responsible for paying lawyers in such cases.
373. For example, one Beijing lawyer reported handling 110 court-appointed cases during the 1996 Strike
Hard campaign. See Sun Jibin, Xingbian Fayuan Jun Ba Touchou [Number One in Both CriminalDefense and
Legal Aid], ZHONGGUO LOSHI BAO [CHINA LAWYERNEWS], Jan. 22, 1997, at 1.
Like lawyers at the Guangzhou Center, court-appointed lawyers in other regions in China were busy during the
1996 Strike Hard campaign. However, legal aid centers were not involved in such cases. Thus, for example, law
firms in Qingdao undertook more than 300 court-appointed criminal cases in the first few months of the
campaign, an increase of 119% over the same period in the previous year. See Liu, supra note 356, at 1. Lawyers
represented defendants in 47% of all cases during the period. See id.
374. See 1996 Criminal Procedure Law, supra note 61, art. 20. The scope of cases in which defendants in
Guangzhou receive legal aid is thus wider than that in the 1996 Criminal Procedure Law, which does not mandate
the provision of counsel to defendants facing life imprisonment. See supra text accompanying notes 63-64
(describing the 1996 Criminal Procedure Law). It is unclear whether the Guangzhou Center has represented
defendants charged with counter-revolutionary crimes or violations of state security.
375. See 1996 Government Interview Q. More than half of the defendants the Center represents come from
outside Guangdong. See id. Debates in the civil context over whether legal aid should be limited to residents of
the area served by the local legal aid bureau do not appear to have surfaced in the criminal context. Other cities
have similarly made clear that legal aid in criminal cases shall be available regardless of the defendant's place of
residence. See, e.g., ZHENGZHOU LEGAL AID CENTER, supra note 133, at 7; see also REPORT ON LEGAL AID IN
SHANGHAI, supra note 144, at 4 (stating that one Shanghai law firm whose caseload consists almost entirely of
court-appointed criminal cases reported in 1995 that 81.2% of its clients were migrant workers).
376. See 1996 Government Interview Q. Prior to 1995, courts would assign a firm to be responsible for all
of the criminal cases before the court for a one-month period; this meant that a law firm might be involved in
criminal defense work only once every few years. See 1996 Government Interview Q.
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expertise in criminal defense work, which is often not possible when courts assign cases to
firms. 377 Full-time legal aid lawyers may also be able to develop relationships with the

courts that permit greater access to clients than is otherwise possible: lawyers at the Center
state that, in general, Guangzhou courts notify the Center of a case fifteen days378in advance
of trial instead of the ten days that the revised Criminal Procedure Law requires.

Examples of cases the Guangzhou Center has undertaken suggest that, in certain
circumstances, the Center is having a significant effect on the outcome of criminal cases.
The Guangzhou Center undertook one of its most well-known cases just three days after the
Center's formal opening, when the Guangdong Provincial High People's Court assigned it
the appeal of a group of defendants convicted of a series of murders. 379 The Center
organized twelve lawyers to represent them.380 The Shenzhen Intermediate Court had
sentenced all of them to death, but on appeal, the Center's lawyers successfully argued that
the sentence of one defendant-who had been present at only one of the murders and
claimed to have
been unaware of the plans of the murderers-should be reduced to life
381
imprisonment.
Lawyers at the Center recall that in the first ten months after the Center was
established, there were at least ten similar cases in which arguments by its lawyers
succeeded in convincing courts to reduce sentences or to convict defendants of lesser crimes
than those initially charged. 8 In one case, they saved a defendant's life by proving that he
was not yet eighteen years old, and thus could not legally be sentenced to death.383 Although
the Center's success rate may appear low in light of the total number of cases it has handled,
and it does not appear to have won any acquittals, the Center's 3achievements are
considerable in a system in which virtually all defendants are found guilty. 4
377. One lawyer at the Guangzhou Center noted that, although there is nothing unique about the fact that
criminal defendants are represented by counsel, the Center is unique in the quality of assistance it provides. See
id.
378. See id. This was true even before the 1996 revisions to the Criminal Procedure Law extended the
mandatory notice period from seven to 10 days. See id. However, in special circumstances, the Center handles
cases in which its lawyers are given less time-usually between five and seven days-to prepare. See id.
379. See GUANGZHOU 1997 REPORT, supra note 113, at 5. In addition to accepting cases from the
Guangzhou Intermediate People's Court, the Center accepts cases from the Guangdong Provincial High People's
Court. See 1996 Government Interview Q.
380. See GUANGZHOU 1997 REPORT, supra note 113, at 5. Five of the lawyers came from the Center; the
remainder came from local law firms. See 1996 Government Interview Q. The defendants were convicted of
stealing 18 cars and killing 17 drivers. See 1996 Government Interview Q.
381. See 1996 Government Interview Q. The gang that committed the murders consisted of women and
men. One of the women would stop drivers and ask for a ride; once at their destination, she would invite the
driver inside for tea. The men in the gang were waiting inside and would kill the driver. The woman whose
sentence was reduced had arrived in Shenzhen to visit her sister on the day of the murder, and claimed to have
been unaware of what was going on when she joined her sister in obtaining a ride from one of the victims. See Id.
382. See GUANGZHOU 1997 REPORT, supra note 113, at 5; 1996 Government Interview Q. In most such
cases, lawyers succeeded by arguing that the proseeution had failed to produce sufficient evidence to prove its
case. See 1996 Government Interview Q.
Lawyers at the Center acknowledge that it is difficult to measure the effectiveness of their efforts. The
Shenzhen case was the only case in which the Center's lawyers represented defendants in an appeal of a death
sentence. See 1996 Government Interview Q.
383. See 1996 Government Interview R. The case was complicated by the fact that the defendant had
obtained fake identity papers misrepresenting his age in order to obtain work. See id.
384. Courts found defendants not guilty in only 0.43% of the 2,437,426 criminal cases tried in China
between 1993 and 1997. See Ren, supra note 311. In an additional 1.42% of cases, courts did not impose any
criminal sanction. See id. Yet, as Jonathan Hecht writes, given that under the 1979 Criminal Procedure Law
courts were only to proceed with trials once the facts of the case had been established, "what is surprising is not
that virtually all criminal trials resulted in convictions, but that there were any acquittals at all." LAW'YERS
COMMrrrEE FOR HUMAN RIGHTS, supra note 24, at 51. The 1996 revisions to the Criminal Procedure Law
substantially revise trial court procedures. See id. at 55-56.
Despite these successes, lawyers also apparently face significant skepticism from clients. One Guangzhou
Legal Aid Center attorney writes that, when representing defendants accused of serious crimes, it is a major
challenge to convince them that legal representation will serve any useful purpose. See Li, supra note 299, at 192;
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Yet lawyers at the Center view themselves as not only defending their clients'
interests, but also as assisting in the effective implementation of China's criminal laws. A
lawyer from the Center writes that one goal in criminal cases is to encourage defendants to
admit their crimes.385 The first annual report of the Guangzhou Legal Aid Center similarly
emphasizes that an important role of its lawyers has been to educate defendants about the
law and help them to acknowledge their crimes. 3 86 There is practical justification for
attempts to convince defendants to admit their crimes: one lawyer reports that by convincing
her client to admit wrongdoing, she was able to persuade the prosecutor to recommend
leniency.38 7 However, such efforts also demonstrate the degree to which government legal
aid lawyers must continually balance obligations to their clients with their roles as state
workers.
Tensions between the Guangzhou Center's obligations to its clients and to the state
were particularly evident during the 1996 Strike Hard anti-crime campaign. Lawyers from
the Center assisted courts in rapidly trying cases by ensuring that clients accused of serious
crimes were represented by counsel.388 In many instances, lawyers assumed cases on
extremely short notice. For example, in one high-profile case, 389 they represented five
defendants charged with the murder of two police officers. 39 The case was assigned five
days prior to trial; the Center reported that lawyers worked overtime to ensure that the case
could be heard promptly. 391 Another Guangzhou lawyer reported seeing her client only
twice prior to trial for a capital offense. 92 The provision of lawyers on short notice-and
the comments of lawyers to the effect that they are ensuring the speedy disposition of
cases-suggests that the provision of counsel in some circumstances is seen more as a
procedural hurdle than as a substantive right.
The dual role that legal aid lawyers must play reflects a system in which trials
determine punishment, not guilt or innocence. 393 Nevertheless, even if-lawyers are available
only for trials-and not at the pre-trial stage when guilt or innocence is determined-and
often lack time to prepare fully, the provision of lawyers to all defendants in Guangzhou
who are charged with serious crimes represents significant progress. More important than
the provision of counsel, however, is the fact that lawyers at the Guangzhou Center appear
to be developing both expertise in criminal cases and a relationship with the courts that
allows them to offer arguments on their clients' behalf. Lawyers at the Center repeatedly
emphasize that they have established a good working relationship with the Guangzhou

see also 1996 Government Interview Q (stating that significant energy is often required to convince defendants in
criminal cases that mounting a defense may be of use).
385. See Li, supranote 299, at 192.
386. See Guangzhou 1997 Report, supra note 113, at 6-7; see also Zhao &Zhang, supra note 120, at 2.
387. See 1, supra note 299, at 192; 1 Xiaoling, Lishi Zuohao Bianhu Gongzuo, Cushi Beigao Renzui Fufa
[Lawyers Do a Good Job at Defense Work, Encourage Defendants to Admit Their Crimes and Follow the Law],
at 1-3 (1996),
388. See Zhao &Zhang, supranote 120, at 1. The Center reported that it handled all cases during the Strike
Hard campaign in which the Guangzhou Intermediate People's Court or the Guangdong Province High People's
Court determined defendants were entitled to court-appointed counsel. See id. at 2. Lawyers met with the

accused at least once before trial; the Center also instructed its lawyers to review case files twice before trial. See
id. at 1.
389. The trial in the case was broadcast live on Guangzhou television. See id.
390. See id.
391. See id.
392. See Li, supra note 299, at 192.
393. There is little indication that the new Criminal Procedure Law has resulted in any decline in the
percentage of persons who are convicted. The total number of persons sentenced for crimes increased by 30%
from 1997 to 1998, and the president of the Supreme People's Court has stated that fighting crime continues to be
a key focus of the courts. See Zuigo Renmin Fayuan Yuanzhang Xiao Yang Zai Jiujie Renda Erci Huiyi Shang
De Baogao [Reportof Supreme People's CourtPresidentXiao Yang at the Second Session of the Ninth National
People's Congress], RENmNRiBAO [PEOPLE'S DAiLY], Mar. 11, 1999, at 3.
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courts and have won the courts' respect.394 As a result, the intermediate court apparently
keeps the Center informed of upcoming cases and in certain cases takes arguments made by
the Center's lawyers into account in reaching judgments, perhaps to a greater degree than it
would be willing to do with ordinary court-appointed lawyers.
The experience of the Guangzhou Center also demonstrates that it may be misguided
to assume that an increasingly independent bar will necessarily result in greater protection of
client interests. Aspects of the 1996 revisions to the Criminal Procedure Law designed to
increase lawyers' access to information regarding clients' cases prior to trial may not be
having the intended results. 395 As prosecutors come to see defense lawyers as adversaries,
they may be increasingly unwilling to provide them with information regarding cases, even
when required to do so by law.396
The effectiveness of legal aid lawyers at the Guangzhou Center results in part from the
fact that they are state workers, and thus do not appear to be viewed as adversaries by other
government actors. As a result, the Guangzhou legal aid lawyers may actually have
greater
397
access to information regarding their clients than do independent defense lawyers.
The potential for other legal aid programs to follow the Guangzhou model of
representation of and on criminal defendants is unclear. Their ability and willingness to
take criminal cases will be one measure of whether the 1996 Criminal Procedure Law's
expansion of both the role of lawyers in the criminal justice process and the categories of
defendants entitled to a lawyer serve as tangible substantive protections or as mere
procedural formalities. However, the ability of legal aid lawyers to play greater roles in
criminal proceedings will also be a function of the resources local governments commit to
legal aid, and of the relationship of courts to justice bureaus and lawyers. For example,
courts in some areas have been enthusiastic about expanding legal aid in criminal cases, in
part because such courts see the expansion of legal aid programs as an opportunity to shift
responsibility
for paying fees for court-appointed lawyers from the courts to justice
398
bureaus.
Moreover, Chinese observers have noted that the most obvious result of expanding
399
legal aid in criminal cases will likely be an increase in guilty pleas by defendants.
Although the presence of defense counsel may result in prosecutors being more careful in
their preparation of cases, more general weaknesses in the criminal justice system will likely
continue to stymie the efforts of even the most diligent legal aid lawyers. For example,
although courts may be reluctant to appoint defense counsel, courts are also much more
394. See 1996 Government Interview Q; 1996 Government Interview R.
395. I am grateful to Jonathan Hecht for suggesting this point to me.
396. See Explanatory Notes on 16-Year-Old Criminal Law Changes Issued, BBC Summary of World
Broadcasts, Feb. 23, 1998, FE/D3158/G, available in LEXIS, News Library, BBCMIR File (reporting that some
judicial workers had prevented lawyers from meeting with clients); see also Regulations Regarding
Implementation of the Criminal Procedure Law, supra note 369, art. 11 (stating that except in cases involving
state secrets, lawyers are not required to obtain approval prior to meeting with criminal suspects); id. art, 9 (stating

that investigating authorities shall not claim that a case involves state secrets simply in order to keep from
revealing information regarding the case).

397. The relationship between the legal aid center and Guangzhou prosecutors is unclear. Tensions that
have surfaced elsewhere in China between defense lawyers and prosecutors stem in part from provisions in the
1996 Criminal Procedure Law permitting lawyers access to their clients and clients' files prior to the trial phase.
Such tensions may not be evident in Guangzhou, or with legal aid attorneys generally, because legal aid lawyers
are not assigned cases until the trial stage.
398. See 1998 Government Interview D; 1998 Academic Interview C. Nevertheless, although courts may be
more willing to assign lawyers to criminal defendants, courts continue to fail to assign lawyers in many cases,
even where they are required to do so by law. See 1998 Academic Interview C. Moreover, although courts are
apparently enthusiastic about shifting costs to legal aid centers, courts believe that they, and not the centers,
should be making final decisions about the eligibility of defendants for legal aid. See id.
399. See 1998 Academic Interview B; 1998 Academic Interview C; cf. supra text accompanying notes 38082 (discussing Guangzhou Center lawyers' practice of encouraging criminal defendants to admit their crimes).
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receptive to the involvement of legal aid lawyers than are either prosecutors or the police,
and many defendants with a legitimate defense find it nearly impossible to present evidence
because they lack a means of compelling testimony by witnesses.0
The development of legal aid in criminal cases will also influence the broader range of
programs and lawyers. It will define the degree to which legal aid lawyers serve as
government actors or independent representatives of their clients" interests."" Experiences
of lawyers at the Guangzhou Center demonstrate both the difficulty and the importance of
balancing those roles. The need for such balancing is not limited to criminal cases, but the
conflict between client and state interests is more likely to arise in criminal than in civil
cases.
The development of legal aid for criminal defendants will also reflect the degree to
which legal aid evolves from a program designed to remedy economic inequality-as
manifested by inability to pay legal fees-into a mechanism for protecting individual rights.
The present emphasis on civil cases by legal aid programs outside of Guangzhou suggests
that legal aid is largely serving as a means of addressing unequal access to the legal system,
whereas the Guangzhou Center's focus on criminal cases suggests a greater concern with
improving the fairness and accuracy of the system more generally.
C.

Obligationsof Lawyers: MandatingProfessionalism?

China's efforts to construct a legal aid system have proceeded on the assumption that a
significant portion of legal aid work will be done by lawyers on a compulsory basis.
Although mandatory pro bono requirements are uncommon elsewhere in the world, they are
consistent with China's approach to the legal profession. As Part II discussed, until 1996
lawyers in China were officially termed state legal workers, and even the new Lawyers Law
obliges lawyers to uphold the Chinese Constitution a--and thus the leadership of the
Communist Party.40 3 Chinese lawyers continue to have responsibilities both to their clients
and to the state.4""
The Lawyers Law sets forth in broad terms lawyers' obligation to engage in legal
405
aid.
The Ministry of Justice's 1997 Notice offers little in the way of clarification, stating
only that all lawyers, notaries, and basic level legal workers should engage in pro bono
work4" 6 The Notice leaves specific requirements regarding
the volume of such work to the
4 °7
determination of provincial and local justice bureaus.

400. See 1998 Academic Interview C.
401. Chinese lawyers are not unique in struggling to determine how best to balance obligations to clients
with duties to society. Cf. Austin Sarat & Stuart Scheingold, Cause Lawyering and the Reproduction of
ProfessionalAuthority, in CAUSE LAWYERING 3, 4 (Austin Sarat & Stuart Scheingold eds., 1998) ("In many
nations the profession regularly represents itself as serving equally and concurrently the public interest and the
interests of individual clients without adequately acknowledging the tension between these two conceptions of

professional responsibility."). However, Chinese lawyers confront this dilemma from a different historical
background than do lawyers in many other countries; until recently, their first obligation was unambiguously to
society rather than to clients.
402. See Lawyers Law, supra note 60, art. 3.
403. See XIANFA [CONSTITUTION] (1982), preamble.
404. See LAWYERS COMMrrrEE FOR HUMAN RIGHTS, supra note 12, at 50-51 (discussing the relationship of
lawyers to the state under the Lawyers Law).
405. See supra text accompanying notes 66-70.

406. See Ministry of Justice 1997 Notice, supra note 75, at 8.
407. See id.; see also Gong, supra note 109, at 42 (stating that lawyers should be required to perform a
specified volume of legal aid work); Gong, supra note 8, at 26 (arguing that requirements for mandatory service
should not affect lawyers' income or standard of living, and suggesting that, in accordance with local
circumstances, lawyers should be required to undertake one to three pro bono cases per year).
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Numerous local regulations mandate that lawyers accept a certain number of legal aid

cases per year. Lawyers in Pudong, for example, are required to handle at least one legal
aid case assigned to them by the Pudong Legal Aid Center each year; 403
similarly require lawyers to handle one or two legal aid cases per year.40 9
mandate legal aid work without imposing specific numbers of cases. Jiangsu's
for example, state that all law firms in the province must handle legal aid cases

some cities
Other areas
regulations,
assigned by

the provincial or local justice bureau or lawyers' association, and that lawyers must handle
such legal aid cases as are assigned to them by their law firms 410 The Jiangsu regulations

also state that, provided an applicant1 t meets the requirements for legal aid, law firms may not
for any reason refuse to provide it.4

However, some localities appear to grant lawyers discretion as to the number and type
of legal aid work they undertake. In Guangzhou, regulations state that all Guangzhou
lawyers are required to engage in legal aid work,412 but do not state how many cases each
lawyer is required to handle. Instead, the regulations provide for the Guangzhou Legal Aid

Center to maintain a list of lawyers willing to participate in legal aid work, and the number
of cases such lawyers are willing to undertake. 4
engage in legal aid is left to lawyers to decide.

3

Thus, in practice, whether or not to

Although there appears to be broad agreement among China's justice bureaus that
lawyers should be required to engage in legal aid work, local regulations differ as to whether
lawyers may be reimbursed for the costs incurred. In Beijing, lawyers who perform legal
aid work may apply to the Beijing Legal Aid Fund for compensation. 414 Similar provisions
are in place in other cities. 415 In contrast, lawyers in Pudong do not receive compensation
for expenses incurred in legal aid cases4 16 Pudong officials explicitly criticize schemes in

which lawyers are reimbursed from a legal aid fund, arguing that lawyers have a duty to
society to provide legal aid and, thus, should not be compensated. 17

Debate over whether or not lawyers should receive compensation may be more

ideological than financial. Amounts paid are often small 418 and tend to cover expenses

incurred in performing legal aid work rather than substituting for legal fees. 4 19 In addition,

408. See Pudong Plan, supra note 141, art. 7. Pudong officials state, however, that the Pudong Legal Aid
Center refers cases to law firms, not individuals, and thus it is difficult to ensure that all lawyers comply with the
requirement. See 1996 Academic Interview P.
409. See, e.g., Jin, supra note 208 (discussing Dalian). In Hangzhou, lawyers are required to handle a fixed
number of legal aid cases each year, and to participate in various activities the local justice bureau organizes to
boost legal consciousness. See Zhang Guoqiang, Fah Yuanzhu Guanli Chutan [Initial Thoughts on the
Management of LegalAid], ZHONGGUO LOSHI BAO (CHINA LAWYERNEWs], Nov. 16, 1996, at 3.
410. See Jiangsu Provisions, supranote 271, art. 4.
411. See id. art. 6. The regulations also provide that those denied legal aid may appeal to the appropriate
justice bureau or lawyers' association. See id.
412. See Guangzhou Provisions, supranote 267, art. 18.
413. See id. art. 19.
414. See Beijing Shi FalWi Yuanzhu JijinhuiJijin Guanli Banfa [Beijing MunicipalityLegal Aid Foundation
Provisions on Fund Management], art. 7, in DISCUSSING A LEGAL AID SYSTEM WITH SPECIAL CHINESE
CHARAciusTiCS, supra note 11, at 161, 162.
415. See, e.g., Zhuzhou Shi Nanqu Laishi Falai Yuanzhu Zhongxin Yuanzhu Jijin Guanli Banfa [Zhuzhou
Municipality South District Lawyers' Legal Aid Center Provisions on the Management of Legal Aid Funds]
[hereinafter Zhuzhou Provisions], art. 9, in DISCUSSING A LEGAL AID SYSTEM WIH SPECIAL CHINESE
CHARACTiRISTICS, supranote 11, at 168, 169 (stating that lawyers may apply for compensation for legal aid work
they perform and setting appropriate rates for such compensation).
416. See 1996 Government Interview P.
417. See id. However, Pudong officials also state that they plan to establish a legal aid fund to cover
extraordinary expenses firms incur in the course of legal aid work. See id.
418. In Zhuzhou, for example, lawyers are entitled to receive from 50 to 100 yuan per local case, and from
100 to 150 per case outside of Zhuzhou. See Zhuzhou Provisionsart. 9, supranote 415.
419. It is unclear whether lawyers undertaking criminal cases as part of their obligation to engage in legal aid
still receive the standard fixed payments from the courts in such cases. The fees, if any, are likely to be low: as of
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the funds used to compensate lawyers for legal aid work derive in significant part from
lawyers themselves, and thus increased compensation might simply result in increased
taxation of lawyers. However, differences in opinion do reflect the degree to which even the
ethical obligations of lawyers may be seen in economic terms, and the recognition by
officials in some areas that it may be difficult to compel lawyers to take legal aid cases
absent some form of compensation.
The extent to which lawyers comply with mandatory pro bono obligations is unclear.
Many lawyers have refused to take pro bono cases, 42° but it is not clear whether they have
refused in areas where they are explicitly required to engage in legal aid work. In
Guangzhou, local justice bureau officials cite the fact that less than ten percent of all
Guangzhou lawyers have voluntarily taken legal aid cases as an argument for requiring each
of them to handle at least one case each year. 421 In areas where formal requirements are not
in place, the general language of the Lawyers Law4 n may permit lawyers to avoid any actual
legal aid work. In addition, lawyers comment privately that many lawyers seek to avoid
legal aid work, that lawyers often do not take such work seriously, and that law firms often
assign it to young or retired lawyers.4 23 Similarly, commentators criticize the Wuhan Justice
Bureau legal aid program-which relies entirely on local lawyers-for failing to state
explicitly that lawyers are required to engage in legal aid work, for failing to provide
mechanisms for resolving conflicts between lawyers' regular work and their legal aid work,
and for failing to establish procedures for disciplining lawyers or42 law
firms that refuse to
4
undertake legal aid work, or that are half-hearted in carrying it out.
It is uncertain how far local justice bureaus are able or willing to go to ensure that
lawyers carry out their obligations to engage in legal aid work, or to ensure that lawyers who
do undertake such work do so diligently. The 1997 Ministry of Justice Notice states that
local justice bureaus may fine or refuse to renew the registration of law firms and legal
service providers who fail to take legal aid work, or whose lack of diligence in performing it
causes significant harm to legal aid clients. 425 However, there do not appear to be any cases
of lawyers actually having been disciplined for neglecting their duties in this area.
Moreover, it appears that when lawyers refuse pro bono
criminal defense work, courts
4 26
usually just assign another lawyer or law firm. to the case.
The ability of local justice bureaus and legal aid programs to compel lawyers to
engage in legal aid may reflect both the independence of the Chinese bar and the ability of
the Ministry of Justice to impose ethical standards.4 27 To date, the Chinese bar has been
1996, lawyers in Shanghai received 150 yuan per criminal case, while lawyers in Lanzhou received between 10
and 50 yuan. See Go, supra note 52, at 7.
420. See Liu & Wang, supra note 347, at 36.
421. See Guangzhou Justice Bureau Research Group, supra note 101, at 87. This statement suggests that
the Guangzhou Justice Bureau may be interpreting the broad language of Guangzhou's legal aid regulations to
mean that lawyers must handle a minimum of one case per year.
422. Commentators argue that although the Lawyers Law formally establishes a legal aid system, it does so
only in principle. See Yan, supra note 333, at 78.
423. See, e.g., 1996 Lawyer Interview E. One lawyer in a city with a mandatory pro bono requirement stated
that there is immense dislike of the pro bono requirement among lawyers and that law firms tend either to assign
their least competent lawyers to handle legal aid work or to rely on retired or older lawyers who are not busy. See
1996 Lawyer Interview G; see also Sun, supra note 237 (stating that many lawyers avoid legal aid cases in favor
of profit-making cases); China: Free Aid Helps Poor Win Justice, supra note 164 (reporting that many Beijing
lawyers refused to answer a reporter's questions regarding legal aid).
424. See Sun, PartTwo, supra note 81.

425. See Ministry of Justice 1997 Notice, supra note 75, at 8.
426. See Gu, supranote 52, at 6.
427. The degree of independence that China's lawyers enjoy may also be reflected in the evolving role of the
All-China Lawyer's Association. Established in 1986, the association has emphasized the need for China's
lawyers to focus on their responsibility to serve society and on the need to construct a self-regulating profession.
See Shenhua Lishi Gongzuo Gaige Jiaqiang Ltishi Xiehui Jianshe Jiakuai Jianli Xin De Ltishi Guanli TizhZhonghua Quanguo Ldishi Xiehui Fuze Ren Da Jizhe Wen [Deepen Reform of Lawyers' Work, Strengthen the
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largely undisciplined, with little enforcement of ethical or legal standards. Indeed, support
for mandatory legal aid requirements appears to stem at least partially from the belief that
lawyers have been neglecting their obligations to society. Given the failure of many in the
legal profession to honor existing ethical and legal obligations, the effectiveness of
mandatory legal aid obligations is questionable. In Beijing, for example, many law firms
send their least experienced lawyers or legal assistants to fulfill the firm's legal 428
aid
obligations, and the legal aid center has no mechanism for monitoring their performance.
Mandatory pro bono requirements also reflect the uncertain position of lawyers in the
Chinese legal system. National and local governments' reliance on lawyers to engage in
legal aid work may reflect the notion that lawyers have certain obligations to society that
derive from their membership in the legal profession, but it also suggests that officials
responsible for regulating lawyers continue to see them as state legal workers. Indeed,
justice bureaus, rather than lawyers' associations, have been responsible for imposing legal
aid requirements, demonstrating that responsibility for the regulation of lawyers has yet to
shift away from the Ministry of Justice and local justice bureaus to the ostensibly
independent lawyers' associations.
The Beijing Justice Bureau's efforts to regulate legal aid work by law firms suggests
that legal aid requirements may reflect attempts by justice bureaus to exert control over the
legal profession. In addition to requiring law firms to perform legal aid work assigned to
them, the Beijing Justice Bureau prohibits law firms from undertaking pro bono work
without approval from the Beijing legal aid center-approval that can be extremely difficult
to obtain. 429 Concurrently, the Bureau has imposed regulations requiring that each lawyer in
Beijing handle a minimum of twelve cases per year and that each law firm must have an
annual income of at least 800,000 yuan. 430 Lawyers complain that such regulations both
discourage pro bono work, and make it unlikely that lawyers will undertake complex or
difficult for-profit work.431
D.

Funding: Taxation to ProvideRepresentation?

Regardless of the effectiveness of mandatory pro bono requirements, the expansion of
legal aid programs is contingent on the availability and allocation of significant financial
resources. An increased volume of pro bono work by lawyers may provide a significant
boost to legal aid programs, but most officials, lawyers, and commentators acknowledge that
432
the establishment of legal aid centers staffed by full-time legal aid workers is necessary.
Construction of Lawyers' Associations, Speed Up the Establishment of a New System for Managing LawyersOfficial of the All-China Lawyer's Association Responds to Reporter's Questions] 6 (unpublished transcript of
press conference held July 15, 1996, on file with author). A number of provincial and local lawyers' associations
were established in the late 1980s and early 1990s. See LAWYERS CoMmIrI FOR HUMAN RIGHTS, supra note
12, at 56. Although lawyers' associations are beginning to develop roles that are distinct from those of the
Ministry of Justice and local justice bureaus, see 1998 Academic Interview B; 1998 Academic Interview C,
lawyers' associations maintain close links to the Ministry of Justice or provincial or local justice bureaus, and the
Ministry of Justice controls admission to the bar and is responsible for overseeing compliance with ethical
standards, see LAWYERS COMMrrTEE FORHUMAN RIGHTS, supra note 12, at 57-58.
428. See 1998 Government Interview B.
429. See 1998 Lawyer Interview C; 1998 Lawyer Interview D.
430. See 1998 Lawyer Interview C; 1998 Lawyer Interview D. Regulations also apparently require each lavi
firm to have a minimum of 80 square meters of office space, thus putting further financial pressure on law firms.
See 1998 Lawyer Interview C.
431. See 1998 Lawyer Interview C; 1998 Lawyer Interview D.
432. See, e.g., Sun, Part Two, supra note 81 (criticizing the Wuhan and Zhengzhou models for relying
wholly on lawyers and law firms, and thus lacking sufficient government involvement in legal aid, and praising
Guangzhou's legal aid center for following the international model of having a government body exclusively
dedicated to legal aid work); see also Gong, supra note 109, at 46 (stating that other Chinese cities should follow
the Guangzhou model).
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Although the development of China's economy has made legal aid feasible, 433 lack of
funding remains a massive obstacle to the expansion of legal aid. 4 4
China's national and local legal aid authorities are in the process of developing a wide
range of strategies to address the need for funds, ranging from the establishment of
foundations to fund legal aid work, to the taxation of lawyers' incomes, to soliciting funds
from abroad. Funding questions are important not only because they will determine the
degree to which the current promise of legal aid becomes a reality, but also because they
reflect underlying issues: the degree to which legal aid is a government priority, given other
demands on government finances; whether legal aid is an obligation of the state, the legal
profession, or both; the degree to which China may be able to rely on non- or quasigovernment actors to fund government policy objectives; and the degree to which China
welcomes foreign participation in the continued evolution of its legal system.
China's central authorities have not matched their rhetorical commitment to legal aid
with a significant allocation of funds. The precise amount the central government has
committed to legal aid is unclear;435 at present, funding appears limited to supporting the
Ministry of Justice's Legal Aid Office. Although Ministry officials emphasize that the state
has the responsibility to provide and at least partially fund legal aid, they write that local and
provincial
governments should supply funding as part of their duty to protect citizens' legal
4 36
rights.
Instead of allocating significant central government funds, in 1997, China established
437
the National Legal Aid Foundation to collect, manage, and disburse funds for legal aid.
Funding sources include contributions from domestic organizations, enterprises, and
individuals, as well as earnings on securities purchased by the foundation.4 38 The
foundation supports legal aid work by funding local legal aid organizations. 439 Its funds are
to be used to support parties in civil, criminal, and administrative litigation as well as in
non-litigation matters. 40
Some local governments have begun to devote significant resources to legal aid. Both
the Qingdao and Guangzhou municipal governments, for example, allocate 300,000 yuan a
year to their respective legal aid programs. 44t Beijing officials report the establishment of
the Beijing Legal Aid Fund with three million yuan. 4 2 Yet Ministry of Justice officials
comment that although legal aid is a government activity that local governments should be

433. See Mo et al., supra note 42, at 103.
434. See 1996 Government Interview L.
435. The Ministry of Justice's 1997 Notice states that funding for legal aid programs shall come from
government appropriations, from donations from society, and from a percentage of the annual business income of
lawyers, notaries, and basic-level legal workers. See Ministry of Justice 1997 Notice, supra note 75, at 9-10. The
Notice does not provide any indication of the amounts expected to come from each source.
436. See Gong, supra note 8, at 28.
437. See Zhongguo Fala Yuanzhu JijinhuiJianjie [An Introduction to the China Legal Aid Foundation]
[hereinafter An Introduction to the China Legal Aid Foundation], MINISTRY OF JUSTICE NEws OF WORK ON
LEGAl. AID, supra note 5, No. 1, June 16, 1997, at 6, 6; National Legal Aid Foundation Established,Xinhua
News Agency, May 26, 1997, availablein LEXIS, World Library, ALLWLD File.
438. See An Introductionto the ChinaLegal Aid Foundation,supranote 437, at 6.
439. See id.
440. See id. at 6-7.
441. See Zheng, supra note 130, at 202; QINGDAO LEGAL AID CENTER SUMMARY, supra note 131, at 2;

1996 Government Interview Q. The Qingdao Center also receives funds from the United Nations, see infra text
accompanying notes 462-63, as well as from local law firms and enterprises, see 1997 Academic Interview D. The
Jilin Legal Aid Center received 100,000 yuan from the Jilin municipal government to cover start-up costs. See
Liu, Zhang, & Li, supranote 132.
442. See BJB 1997 Report, supra note 152. Such funds appear to have come from a variety of sources,
including the local government and contributions from law firms.
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3
responsible for funding, in reality governments in most regions lack the necessary funds.4

However, the failure of local governments to fund legal aid programs is not limited to less
developed areas. In Pudong, for example, the local government did not provide any funds
to support the establishment of the legal aid center.'4" Instead, one Shanghai law firm
donated 100,000 yuan to cover the center's start-up costs, and all law firms bear the costs
incurred in legal aid work. 445
Local government resistance to funding legal aid appears to stem both from the view
that legal aid is the responsibility of lawyers 4 6 and from disapproval of the goals of legal
aid. Some local government objections to government-funded legal aid appear to have
stemmed from the belief that lawyers have become exceedingly wealthy. In other cases,
officials have reportedly objected to paying for legal representation for those
charged with
7
crimes or for lawyers representing plaintiffs suing the local government."
Most cities and provinces with legal aid programs fund them in part by requiring
lawyers to contribute to local legal aid funds. In Zhengzhou, each law firm is required to
maintain its own legal aid fund.448 Zhengzhou required firms to contribute between 1000

and 5000 yuan to the funds at their inception in 1995 and to contribute one percent of the
firms' annual business incomes in each subsequent year. 449 Similarly, in Jiangsu, each
justice bureau, lawyers' association, and law firm is required to establish a legal aid fund.450
Provincial and municipal lawyers' associations-themselves funded largely by lawyers-are
required to provide two to three percent of their annual budgets to legal aid funds; law firms
are required
to contribute one percent of their annual dues collected to their legal aid
45 1
funds.

Requirements that lawyers contribute money to cover legal aid expenses are justified
by the argument that supporting legal aid is one aspect of lawyers' professional

443. See 1996 Government Interview L; cf Guangzhou Justice Bureau Introduction, supra note 107, at 4
(noting that Guangzhou's status as the most economically developed city in China made establishing a legal aid
center possible).
444. See REPORT ON LEGAL AID INSHANGHAI, supra note 144, at 11.
445. See id.
446. See Gao & Liu, supra note 340, at 96.
447. See id. at 96-97.
448. See Zhengzhou Shi LUshi Shiwusuo Falti Yuanzhu Guiding (Shixing) [Zhengzhou Municipality
Regulations on Legal Aid by Law Firms (for Trial Implementation)] art. 14, in DIsCUSsING ALEGAL AID SYSTEM
WITH SPECIALCHINESE CHARACTERISTICS, supranote 11, at 138, 139.
449. See id. arts. 12-13, at 139; see also ZHENGZHou LEGAL AID CENTER, supra note 133, at I (stating that
firms must contribute two percent of their annual business income to legal aid funds). As of 1996, a total of more
than 100,000 yuan had been contributed to such funds. See id. One report estimates that such annual
contributions range frdm 1000 yuan to 5000 yuan. See Sun, Part Two, supra note 81. The Center also receives
contributions from individuals and groups. See id. Funds collected from lawyers are used to cover litigation
costs. See id.
450. See Jiangsu Provisions art. 9, supra note 271, at 117. Jilin maintains similar requirements, with each
county-level law firm required to maintain a 3000-yuan fund to support legal aid work and each municipal-level
law firm required to maintain a 5000-yuan fund. See Lawyers ProvideFree Legal Assistance, supra note 233. In
addition, in 1997 Jilin began requiring each law firm to contribute 0.5% of its income to the Jilin Legal Aid
Center. See .iu Aiju & Dong Huimin, Guilin Fayuan Zhongxin Huo Caizheng Shuxue [Jilin Legal Aid Center
Receives FinancialSupport], ZHONGGUO LSHI BAO [CHINA LAWYER NEWS], Apr. 23, 1997, at 1.
451. See Jiangsu Provisions arts. 9(2), 9(3), supra note 271, at 117. Legal aid funds are also to be supported
by government appropriations and by contributions. See id. If law firms have exhausted their legal aid funds,
they may apply to the local lawyers' association or justice bureau legal aid funds for money to cover the costs of
additional pro bono work. See id. art. 10. In addition, the justice bureau and lavyers' association in each locality
in Jiangsu are required jointly to establish a legal aid center to manage and monitor legal aid work by local
lawyers. See id. art. 11. Nantong similarly requires law firms to contribute one percent of their annual income to
legal aid funds. See Nantong Shi L ishi Fali Yuanzhu Banfa [Nantong Municipality Provisions on Legal Aid by
Lawyers] art. 13, in DISCUSSING A LEGAL AID SYSTEM WITH SPECIAL CHINESE CHARACTERISTICS, supra note 11,
at 140.

1999]

LEGAL AID AND PUBLIC INTEREST LAW IN CHINA

obligations.4 52 In practice, such requirements appear to allow local governments to establish
legal aid programs with little, if any, direct financial support. Moreover, appeals to the
professional obligations of lawyers appear somewhat anomalous given the limited steps that
local or national authorities have taken either to permit the development
of an autonomous
453
legal profession or to strengthen the ethical conduct of lawyers.
Lawyers are not the only funding source that local justice bureaus have pursued,
however. Guangzhou's regulations also provide for funds to come from domestic and
foreign contributors. 454
Numerous commentators have similarly suggested that
contributions from society should be used to supplement government funds allocated to
legal aid.455 It is unclear how successful such appeals have been.
Reliance on contributions to support legal aid follows recent government efforts to
encourage private donations to support anti-poverty work.4 56 Such efforts are part of a
broader campaign to encourage individuals and enterprises that have become economically
successful to make contributions to society.4 57 Yet such appeals also appear to be attempts
by the central government to further the policy goals of assisting the poor
and addressing
458
increased economic inequality without making significant financial outlays.
China's willingness to accept contributions for legal aid from abroad is unclear.
Despite widespread recognition of the need for additional funding sources, the 1997 Notice
also states that funds will not "at present" be accepted from outside China.459 The ban on
foreign funds came in the wake of new restrictions that China imposed in 1997 on the use of
funds from foreign non-governmental organizations and foundations. 46
452. See, e.g., Li & Wang, supra note 86, at 35 (arguing that lawyers should be required to contribute a
certain amount each year).
In Wuhan, the local lawyers' association has committed 10% of its funds to legal aid; additional sources are
donations to the local legal aid fund and legal aid funds established within each law firm. See Sun, Part Two,
supra note 81; Wuhan Provisions art. 6, supranote 292. Guangzhou's regulations provide for funds for legal aid
to come in part from an unspecified amount to be collected annually from local lawyers' organizations and in part
from domestic and foreign contributors. See Guangzhou Provisions art. 24, supranote 267.
453. See also infra text accompanying notes 511-13 (discussing the lack of ethical standards in the Chinese
legal profession).
454. See Guangzhou Provisions art. 24, supranote 267.
455. See Li & Wang, supra note 86, at 36; Mo et al., supra note 42, at 103; Yan, supra note 333, at 79;
Zheng, supra note 276, at 48; see also Shi, supra note 96, at 36-37 (arguing that such donations will increase as
society becomes wealthier).
Additional sources of funding have also been advocated. The Ministry of Justice's 1997 Notice states that
recipients of legal aid who derive large benefits from cases brought by legal aid centers on their behalf should pay
the centers for such services. See Ministry of Justice 1997 Notice, supra note 75, at 4; see also Liu & Wang,
supra note 347, at 37 (arguing that recipients of legal aid should be required to pay for the services they receive if
their case is successful). Others have suggested using official labor union funds to support legal aid for workers in
state-owned enterprises. See Mo et al., supra note 42, at 108; Tao, supra note 11, at 27.
Other suggestions for funding have included allowing legal aid centers to handle non-legal aid cases and to use
the profit from such cases to support legal aid cases. See Gao, supra note 5, at 12. The Ministry of Justice has
prohibited legal aid centers from handling for-profit cases, arguing that such cases would interfere with legal aid
work. See id. However, it appears that some centers do use for-profit cases to support legal aid work. See, e.g.,
Liu & Dong, supranote 450 (reporting that the Guilin Legal Aid Center will derive funding from for-profit cases,
as well as from contributions and the government); supra text accompanying note 181 (discussing the legal aid
program in Qinglong County).
456. The best known such effort is "Project Hope." The All-China Youth Federation's China Youth
Development Foundation established Project Hope in 1989 to raise money to fund education in poor rural areas.
See B. Michael Frolic, State-Led Civil Society, in CiviL SoCIETY iN CHINA 46, 60-61 (Timothy Brook & B.
Michael Frolic eds., 1997); see also China News Analysis, No. 1495, Oct. 15, 1993.
457. Cf. Frolic, supra note 456, at 61 ("As the state withdraws in favor of the market, Chinese authorities
hope that private sources can take over.").
458. Cf. id. at 60-61 (noting that Project Hope "serves an urgent need that the Chinese state seems unable or
unwilling to meet").
459. See Ministry of Justice 1997 Notice, supranote 75, at 9.
460. See Ian Johnson, China Puts Clamp on Foreign Funds for Social Research, WALL ST. J., Apr. 16,
1997, at A14. The restrictions were targeted at funding of academic research. See id.; see also Kathy Chen,
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Prior to 1997, at least one justice bureau legal aid provider had received international

funding.461 The United Nations Development Program funds the Qingdao Legal Aid
Center,462 supporting six full-time employees for a three-year period.4 63 However, it is
unclear whether United Nations funds are covered by the restriction on foreign funds. 464 The

1997 State Council circular, imposing restrictions on the use of foreign funds to support
academic research, exempts United Nations funds.4 65 In addition, most of China's nongovernmental legal aid centers receive support from the Ford Foundation; the Asia
Foundation has also provided some support. The potential for additional funding from

abroad is significant: legal aid was highlighted as a potential
area for Sino-American
466
cooperation during President Clinton's June 1998 visit to China.

It is unclear how strictly the ban on foreign funds will be applied. The Ministry of
Justice appears concerned principally with monitoring, rather than restricting, funds from
abroad and has indicated a willingness to use foreign funds to support specific projects,
including exchanges of legal aid workers and experts.467 Moreover, although the ban
initially appeared to apply to all legal aid programs, it now 46appears to apply only to
provincial and local programs, and thus not to the Ministry itself.
Local areas appear unlikely to observe the ban. In July 1997, one month after the
Ministry of Justice issued the Notice, the Beijing Justice Bureau requested that foreign law
firms with offices in Beijing make contributions to the Beijing Legal Aid Fund.4 69 Although

such a request might not technically violate the Notice (contributions from the Beijing
offices of foreign law firms may be considered as contributions from within China), it does
suggest that local officials recognize that foreign funds may provide a valuable source of
support for legal aid work.
Reluctance to use foreign funds may stem in part from concern over foreign influence
on the evolution of the Chinese legal system. As Part V.A. discusses in more detail, China's
development of legal aid programs appears to be driven to some extent by a wish to improve
the international image of its legal system. Although China may be embracing the rhetoric

of human rights as a justification for legal aid, it also appears concerned that other nations

China Pulls in Reins Loosened by Reform, VALL ST. J., Jan. 29, 1997, at A6 (reporting that "the Communist
Party's propaganda chiefs have quietly imposed a stringent new policy on the use of funds from overseas
foundations such as the Ford Foundation").
461. In addition, one report states that a Chinese law firm has also received funding from the United Nations
to support legal aid for women. See Sun, PartTwo, supra note 81. It is unclear whether the firm is a state-run
law firm.
462. See China: UNDP to Aid China in Poverty Eradication, CHINA DAILY, Mar. 28, 1997, at 2; Zhang,
supra note 234.
463. See Zhang, supra note 234. The Qingdao Center also received contributions from 32 local law firms
and several enterprises. See Zhang Yujie, Qingdao Falti Yuanzhu Zhongxin Chengli [Qingdao Legal Aid Center
is Established], ZHONGGUo LOsH BAO [CHINA LAWYER NEWS], Nov. 30, 1996, at 1.
464. See Johnson, supranote 460.
465. See id.
466. In particular, Secretary of State Madeleine Albright visited the Pudong Legal Aid Center, and both
Albright and Hillary Rodham Clinton visited the Peking University Center. See Remarks of U.S. Secretary of
State Madeline K. Albright,Roundtable Discussionat Pudong Legal Assistance Center, Pudong University, June
30, 1998, available at httpJ/secretary.state.gov/www/statementsl1998/980630d.html (visited May 30, 1999);
First Lady Hillary Rodham Clinton and Secretary of State Madeline K. Albright, Peking University Women's
Legal Research Center, June 29, 1998, available at http:/seretary.state.gov/www/statements/1998/980629.html
(visited May 30, 1999) [hereinafterAlbright Remarks].
467. See 1997 Government Official Interview A. Some exchanges have already occurred. In January 1998,
four foreign experts on legal aid attended a national training conference for legal aid workers in Beijing. See Dl
Yiqi Quanguo Falil Yuanzhu Renyuan Peixun Ban Zai Beijing Juxing [First National Legal Aid Personnel
Training Course is Held in Beijing], MINISTRY OF JusrIcE NEws OF WORK ON LEGAL AID, supra note 5, No, 1,
Mar. 12, 1998, at 2.
468. See 1998 Academic Interview C.
469. See BJB 1997 Report, supranote 152.
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may attempt to manipulate contributions to legal aid programs to pursue interests in tension
with the goals China has established for those programs.
China's approach to financial contributions from the legal profession and from foreign
sources further illustrates a paradox at the heart of its efforts to develop legal aid. The
central government and local authorities view provision of legal aid as the duty of the state,
but they do not consider its funding a state responsibility. 470 This contradiction has the
potential to stymie the development of legal aid. Lacking significant financial support from
the state, the government is relying on the legal profession just as the profession is taking its
first steps away from direct state control. Yet the legal profession is itself ill-equipped to
handle the immense task of facilitating access to law.
The approach China has taken to funding legal aid resembles the central government's
approach to legal development in other areas. Although authorities in Beijing appear to
recognize the need to provide lawyers with incentives to take cases in new substantive areas,
the central government has been reluctant to grant lawyers the necessary financial
incentives. Similarly, central authorities have advocated improvements in the courts without
providing the necessary financial support and have pushed local authorities to implement
new laws without providing sufficient resources. Moreover, China has repeatedly drawn on
Western law in drafting legislation, but has remained wary of excessive foreign involvement
in legal reform in China.
E.

The Role ofNon-Governmental Organizations

The central government's desire to maintain control over legal development is further
displayed by its lukewarm attitude toward non-governmental legal aid providers. A small
number of independent legal aid programs are functioning, but their status is uncertain. The
experiences of China's non-governmental legal aid providers suggest that the degree to
which independent legal aid providers are permitted to continue to develop will be a
function of the central government's willingness to loosen control of the legal profession
and of the degree to which legal aid in China becomes a mechanism not only for
representing the interests of individual clients, but also for pursuing broader goals. Their
experiences also reflect what it means to be "non-governmental" in China, in particular
within a legal system that is still state-centered.
Government officials and commentators repeatedly emphasize that the provision of
legal aid is the responsibility of the state.471 Officials justify this view by arguing that
472
virtually all legal aid systems in the world have been established by national governments.
Officials also write that the provision of legal aid is, by definition, government action and is
4 73
thus distinct from services provided by lawyers on their own or by other organizations.
470. In contrast, numerous commentators argue that the government has an obligation to provide at least a
portion of the funds needed to support legal aid programs. See Li & Wang, supra note 86, at 36; Ju, supra note
255; Mo et al., supra note 42, at 103; Wang, supra note 92, at 14; Yan, supra note 333, at 79; Zheng, supra note
276, at 48. However, commentators also recognize that government funds will be limited and advocate seeking
other sources. See, e.g., Zheng, supra note 276, at 48 (suggesting contributions from recipients of legal aid whose
claims have prevailed, establishing legal aid funds, and using a portion of annual fees paid by lawyers to the local
lawyers' association); Jin, supra note 208 (suggesting establishing legal aid funds and using a portion of annual
fees paid by lawyers to the local lawyers' association).
471. See, e.g., Gong, supra note 109, at 42; Guangzhou Justice Bureau Research Group, supra note 101, at
71; see also Li Bensen, Guanyu Falli Yuanzhu Zhidu Renshi Shang De Jige Wuqu [Some Mistakes in the
Understandingof the Legal Aid System], ZHONGGUO LOsHi BAo [CMNA LAWYER NEws], Jan. 11, 1997, at 3
(arguing that one of the biggest misunderstandings of legal aid is the belief that legal aid is an action of lawyers,
and declaring that lawyers providing legal aid are merely carrying out an action of the state).
472. See Gong & Gao, supranote 251, at 13; Gong, supra note 97, at 5.
473. See Gong, supranote 97, at 4-6.
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Such views are also consistent with traditional Confucian and socialist views of harmony
between individual and state interests. The Ministry of Justice's 1997 Notice, although not
barring non-governmental providers, states that legal aid work by organizations and groups
other than justice bureaus shall be supervised by the governmental legal aid center in the
area.4 74 Likewise, in Guangzhou, local regulations explicitly ban organizations other than
the Guangzhou
Legal Aid Center from engaging in legal aid work without approval from the
475
Center.
Despite these regulations, officials responsible for legal aid programs at both the
national and local levels are not hostile to non-governmental programs. When queried,

local officials do not rule out a role for non-governmental legal aid providers, but say that
legal aid should be the responsibility of the government, since it is able to implement legal
aid in an organized fashion.476 Ministry of Justice officials state that they support the
development of non-governmental programs, but that local justice bureaus should regulate
them to ensure uniform quality of services. 477 At least one Chinese legal aid lawyer has
written of the important role played by non-governmental groups in the growth and
implementation of legal aid programs in the West, arguing that the Western experience
demonstrates that legal aid is the responsibility of both government and society, and that
China should likewise rely on both the government and other organizations.4 78 Moreover,
China's press has given widespread positive coverage to both the Wuhan University and
Peking University programs.4 79
General central government policy on non-governmental organizations will likely
determine the evolution of non-governmental legal aid programs in China. 8 0 Although
there were historically no non-governmental organizations in China, a small number of
groups that classify themselves as such has emerged in recent years.48 1 These organizations
83
482
are either nominally established under a government entity or registered as businesses,
474. See Ministry of Justice 1997 Notice, supranote 75, at 3.
475. See Guangzhou Provisions art. 5, supra note 267.
476. See 1996 Government Interview Q.
477. See 1996 Government Interview L; see also Gong, supra note 8, at 20 (stating that organizations other
than local justice bureaus-including university law departments, labor unions, women's associations, and other
social organizations-should be encouraged to develop legal aid programs, but that such programs should be
managed by the appropriate justice bureau or department).
478. See Shi, supra note 96, at 30-33.
479. See PEKING UNIVERSrrY CENTER INTRODUCTION, supra note 212, at 3.
480. Cf. Yunqiu Zhang, From State Corporatismto Social Representation: Local Trade Unions in the
Reform Years, in CIvIL SocIETY IN CHINA, supra note 456, at 124, 145 ("The nongovermental social
organizations that have emerged in China through the reform years are fragile and still vulnerable to state
power.").
481. See Kathy Chen, China'sAlternative Voices Grow Louder, WALL ST. J., Aug. 29, 1995, at AlO (stating
that non-governmental organizations are increasingly "tackling problems the government doesn't have the
resources to handle, and drawing attention to new issues").
482. See id. (stating that all non-governmental organizations in China "must have a sponsoring ministry or
department" and noting that non-governmental organizations "find it difficult to wean themselves from
government support"). For example, Friends of Nature, which operates as a non-governmental environmental
organization, is technically an organization under the Academy of Chinese Culture, a government entity under the
Ministry of Culture. See Antoaneta Bezolva, China: Beijing Keeps Wary Eye on Green Activism, Inter Press
Serv., June 12, 1997, available in LEXIS; News Library, INPRES File; Steven Mufson, Fragile Civil Society
Takes Root in Chinese Reform, WASH. PosT, June 4, 1996, at Al. However, Friends of Nature operates
autonomously. See 1996 Environmentalist Interview B. For an overview of Friends of Nature's activities, see
Jiang Wendi, Friends of Nature: China's New Environmental Watchdog, BEIING REv., Aug. 5, 1996; David
Hsieh, A Trendsetterin China:Taking Up the Job of Protecting Wildlife, ASIAWEEK, Dec. 6, 1996, at 24; see also
Bezolva, supra (reporting that China issued a circular banning "registration of any new unofficial social groups
dealing with environmental activism and other causes").
483. Another non-governmental environmental group, Beijing's Global Village Environmental Culture
Institute, is registered as a business. See 1996 Environmentalist Interview C. The organization produces
television programs on environmental issues and organizes a range of activities designed to raise awareness of
such issues. See id.
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but are funded by contributions and receive no government funding. Such organizations
also maintain good contacts with the government, however, and generally pursue goals in
harmony with those of the central government.
The few non-governmental legal aid programs in existence in China today follow a
similar model. Both the Wuhan University and Peking University legal aid centers are
technically established under state entities-the law departments of their respective
universities-but receive no state funds and operate autonomously. Both consider
themselves to be non-governmental. 484 Although pursuing a wide range of cases, including
suits against local government departments, the two centers have also maintained good
contacts and relationships with a variety of government actors. They also emphasize that
their activities complement, rather than compete with, the development of state-funded legal
aid programs; the Peking University Center, for example, notes that despite the positive
steps 5taken to develop legal aid nationwide, many women remain without recourse to legal
48
aid.
Although the goals that the two university-based centers pursue are largely consistent
with the goals of governmental legal aid programs, they may also compete with
governmental programs for funds. The Wuhan University Center receives approximately
half of its funds from the Ford Foundation; the remainder comes from a variety of sources,
including donations from domestic corporations, law firms, and organizations. 4 8' The
Peking University Center is funded almost entirely by the Ford Foundation. As the
governmental programs increasingly seek funds-including funds from international
donors-they may come to see independent legal providers as rivals to the development of a
government-backed legal aid system.
Indeed, the success of the university-based programs may be due in part to their
predating the Ministry of Justice's enthusiastic embrace of legal aid. The Wuhan Center
was established in 1992, two years before the Ministry of Justice issued its first statements
regarding the importance of legal aid. The Peking University Center was established in
1996, just as government efforts to construct a legal aid system were gathering steam. There
is no evidence of more recent efforts to launch non-governmental legal aid programs. Other
universities have expressed interest in establishing legal aid programs,
but they appear to be
48 7
contemplating them largely in concern with local justice bureaus.
Although the Wuhan and Peking University-based centers may complement the work
of governmental legal aid providers, they also appear to be assuming more aggressive roles
by representing clients in cases that governmental programs might be reluctant to take and
explicitly linking their work to advocacy. The Wuhan University Center has brought a
significant volume of suits against local government authorities; in contrast, there is no
evidence of governmental legal aid providers pursuing similar administrative litigation.
Similarly, the Peking University Center mounted a class action on behalf of migrant workers
against a Beijing employer who failed to pay their wages; governmental legal aid providers
have represented few, if any, class action litigants.
484. See PEKING UNIVERSITY CENTER CHARTER, supra note 218, art. 2; supra text accompanying notes
191-92.
485. See PEKING UNIVERSITY CENTER INTRODUCTION, supra note 212, at 2-3.
486. See 1996 Lawyer Interview K.
487. It is thus unclear whether other university-based legal aid centers will assume the same activist roles
that the Wuhan University and Beijing University centers have assumed. Ministry of Justice officials have been
enthusiastic about the possibility of involving law schools in legal aid, emphasizing that developing programs
within law departments may help alleviate some of the large demand for legal aid and that such programs may be
important aspects of the reform of legal education in China. See 1997 Government Official Interview A; Gong &
Gao, supra note 251, at 13. However, not all universities have welcomed such centers. In some cases, students
and faculty seeking to establish legal aid centers have found universities reluctant to provide space or funding.
One law professor who sought to establish a legal aid center states that his university was unwilling to allocate
space to a venture that would not generate revenue for the university. See 1996 Academic Interview BB.
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Both centers have also used their legal aid work as a basis for scholarship and,
particularly in the case of the Peking University Center, for advocating specific policy goals.
Lawyers at the Center state that they hope to use their experience representing clients and
responding to inquiries to draft reports directed at influencing future laws relating to the
protection of women's rights 8 8 In 1997, lawyers from the Center held a seminar with
members of the group of academics and officials responsible for drafting a revised Marriage
Law.489 Participants noted that women in China face a range of problems that existing laws
do not adequately address, including domestic violence, an increased divorce rate,
employment inequalities, and difficulties finding work after being laid off.49° In late 1997,
the Peking University Center was scheduled to issue a book on women's rights and interests,
as well as reports on a number of its high-profile cases.491 The Wuhan Center has used its
experience to publish six books4 92 on such topics as women's rights, juvenile rights, the
rights of the disabled, and the rights of the disadvantaged,493 and to suggest revisions to a
number of laws. 4 4
The degree to which non-governmental legal aid programs develop may also depend
on the roles governmental legal aid providers assume. In particular, the ability of nongovernmental legal aid providers to use their experiences to support arguments for broader
legal reform may encourage governmental legal aid providers to do the same. Indeed, there
is some evidence of governmental providers using their experiences to advocate legal or
procedural changes. Lawyers in Guangzhou, for example, appear to have enjoyed some
success in convincing courts to implement procedures that facilitate representation of
criminal defendants. Similarly, legal aid lawyers from rural areas have used their
experiences to argue that greater attention must be paid to the legal needs of China's rural
poor. The ill-defined role of non-governmental organizations in China means that, for the
time being, governmental programs will be the primary legal aid providers, 495 but the few
non-governmental programs that do exist may nonetheless be able to use their position to
expand the role practitioners play in debates over legal reform.
The existence of non-governmental legal aid programs also raises the question of what
it means to be a non-governmental actor in a legal system that remains largely statecontrolled. Just as the advent of non-governmental organizations in China is a result of the
decrease in state control over individuals' lives, the growth of non-governmental legal aid
programs may similarly reflect a loosening of control over the legal system.

488. See 1997 Lawyer Interview C.
489. See Meng Baosen, Zongiie Funii Quanyi Baohu Shijian Jingyan, Wanshan Funil Quanyi Baohu Fala
Zhidu [Summarize PracticalExperience in the Protection of Women's Rights and Interests, Perfect the Legal
System's Protection of Women's Rights and Interests] [hereinafter Experience in the Protection of Women's
Rights and Interests], at 1 (unpublished 1997 report); Meng Baosen, "Hunyin Fan," Gai Shenme? (What Should
be Changed in the "MarriageLaw"?] GONGREN RIBAo [WORKERS DAILY], July 14, 1997, at 7. Academics,

students, and members of the press also attended the seminar. See id; see also Liu Yinglang, Experts Pushfor
Amendments to MarriageLaw, CHINA DAILY, Apr. 26, 1997,4 (discussing the meeting).
490. See Experience in the Protectionof Women's Rights and Interests, supranote 489.
491. See PEKING UNIVERSITY CENTER INTRODUCrION, supra note 212, at 2. One draft report describes a
case in which the Center represented an engineer who was illegally forced into early retirement. The Center wrote
that although the woman won her case, her problem is one that many women face. See QUESTIONS REGARDING
RETIREMENT AGE, supranote 323, at 4.
492. See Li Gan, supra note 194.
493. See Cheng, supra note 202, at 4. Lawyers from the Center have also published numerous articles. See
id.
494. See THE PATH TO LEGAL AID WlTH SPECIAL CHINESE CHARACTERISTICS, supra note 192, at 4. In
particular, based on its experience in certain cases, the Center recommended changes to the Criminal Procedure

Law regarding the right of a crime victim to bring an independent claim. See id. Its suggestion was included in
the 1996 revisions to the Criminal Procedure Law. See id.
495. See 1996 Academic Interview BB.
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V.

EVALUATING LEGAL AID IN CHINA

China's legal aid system remains in its infancy. Only a few of the governmental legal
aid centers have handled significant caseloads. Legal aid and lawyers remain beyond the
reach of the majority of people in China. Moreover, most lawyers have not undertaken legal
aid work and many eschew such work, even in areas with legal aid programs.
Nevertheless, the steps China has taken toward developing a legal aid system are
remarkable for a country where, until recently, there were few lawyers and where law has, at
least for much of the past half-century, rarely been used to protect individuals. Even the
small number of criminal defendants who have received reduced sentences and civil
plaintiffs who have obtained redress of grievances represent a significant step forward for a
legal system often viewed as unjust to criminal defendants and inhospitable to individual
litigants. The development of legal aid is also impressive given the limited information
available in China regarding legal aid elsewhere in the world.496
It is too early to assess the long-term potential or the implications of China's efforts to
construct a legal aid system. Its experiences to date, however, illustrate the continuing
changes underway in the Chinese legal system. This section discusses the development of
legal aid with respect to three areas: China's increased reference to international norms, the
development of the legal profession, and the evolution of state uses of law.
A.

IncreasingImportance of InternationalStandards? Human Rights and Legal Aid

The expansion of legal aid is indicative of a legal system that is becoming increasingly
useful in the daily lives of individuals. The Chinese legal system remains flawed and the
existence of legal aid programs is of little significance to defendants charged with political
crimes. However, China's experience to date with both criminal and civil legal aid
demonstrates that, in certain circumstances, the provision of legal aid is facilitating the
protection of individual rights. Anecdotal evidence of lives saved by criminal defense
lawyers, or rights protected by legal aid providers, does not permit broad conclusions
regarding the development of rights consciousness or rights protection in China. But it does
suggest the need for further examination of the means by which individuals interact with an
increasingly complex legal system.
Although it may be premature to draw broad conclusions regarding the significance of
China's development of legal aid for the protection of individual rights, human rights issues
have played a role in the development of legal aid. Chinese officials and commentators
repeatedly justify the development of legal aid with reference to human rights norms. The
development of legal aid reflects both the manner in which arguments regarding human
rights may be increasingly useful within China and the degree to which China's selfconscious attempts to bring its legal system up to international standards may be shaping the
domestic legal system.
The importance of legal aid to human rights protections is central to arguments in its
favor. Justice Minister Xiao Yang cites China's development of a legal aid system as
496. In a 1996 meeting, officials responsible for legal aid in the Ministry of Justice commented that their
sole source of information on legal aid was a book published in England in the 1970s. See 1996 Government
Interview L Since then, the Ministry has obtained additional materials, and contacts with legal aid practitioners
from the West have increased. Ministry officials have also translated a number of Western articles on legal aid
into Chinese and have written a series of articles in China's legal press explaining the role and structure of legal
aid programs in foreign countries.
Some local legal aid programs have had contacts with legal aid practitioners outside of mainland China. In
particular, there have been a series of exchanges between lawyers from the Guangzhou Legal Aid Center and legal
aid practitioners in Hong Kong. See Guangzhou JusticeBureau Introduction,supra note 107, at 7.
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evidence of its desire to protect human rights.497 Other Justice Ministry officials similarly
emphasize the importance of that development for improving the international image of

human rights protection in China and for refuting Western countries' criticisms of China's
human rights record. 498

Some officials note that legal aid is both a mechanism for

protecting human rights and is itself a basic human right.499 In addition, in 1996, China's
State Council identified the Guangzhou Legal5 Aid Center as a leading example of human
rights protections within China's legal system. 00
The linkage of legal aid to the strengthening of human rights protections in China
reflects two ways in which international legal norms may increasingly be shaping legal
debates within China. First, it demonstrates the increasing relevance of international legal
norms to Chinese society. Legal aid is advocated not only as a means of redressing

inequities within China, but also as a way of bringing China's legal system into line with
international practices.

Chinese commentators have repeatedly emphasized the large

amount of money Western countries, in particular the United States, spend on legal aid
programs. One commentator observes that the United States spends $400 million on legal

aid per year 01 and that 140 countries, including many that are much poorer than China, have
legal aid systems. 502 Commentators50 3also note that the right to legal aid is enshrined in

numerous international conventions.

Second, arguments regarding the importance of legal aid to human rights protections

place it in the context of China's efforts to refute Western criticism of its legal system. Thus,
legal aid serves not so much as an example of China importing Western practices, but rather
as a domestic development that demonstrates China's commitment to rights protection that
refutes Western criticisms. Placing China's development of legal aid programs in such a
context may also deflect domestic arguments that China should focus its limited resources

on other areas.

497. See Sun, supra note 208; Xiao, supranote 11, at 10.
498. See Gong & Gao, supra note 77, at 11; see also Guangzhou Justice Bureau Introduction, supra note
107, at 5 (arguing that establishing a legal aid system is necessary if China is to occupy a place in "international
human rights struggles" and respond to Western countries' accusations regarding human rights protections). In
addition, China's 1991 White Paper on human rights includes a discussion of the provision of legal aid to the
disabled. See State Council White Paperon Human Rights, BBC Summary of World Broadcasts, Nov. 8, 1991,
FE/1224/Cl/1, available in LEXIS, News Library, BBCMIR File. One commentator criticizes the White Paper
for limiting its discussion of legal aid only to the disabled, stating that the omission gave Western countries the
opportunity to criticize China's commitment to human rights. See Gao Zhen, Jianli Fall Yuanzhu Ziidu,
Wanshan Woguo Renquan Baozhang Tixi [Establish a Legal Aid System, Complete Our Nation's System for the
Protection of Human Rights], in DiscusSING A LEGAL AID SYsTEM WvTH SPECIAL CHINESE CHARAcRIsTICS,
supra note 11, at 7, 10. A 1995 update to the White Paper discusses the provision of free legal services more
generally. See China Publishes "White Paper" on Human Rights, BBC Summary of World Broadcasts, Dec. 29,
1995, EE/D2497/S2, availablein LEXIS, News Library, BBCMIR File.
499. See Gao, supranote 498, at 7.
500. See id. at 10; see also Gong & Gao, supra note 77, at 11 (noting that the Guangzhou Legal Aid Center
has been named one of China's "Human Rights Judicial Safeguards").
501. Chinese commentators do not appear to have taken notice of recent cuts in funding for legal aid in the
United States. Funding for the Legal Services Corporation decreased from $400 million in fiscal year 1995 to
$278 million in 1996. See Recent Legislation ConstitutionalLaw-Congress Imposes New Restrictions on Use
of Funds by the Legal Services Corporation-OmnibusConsolidated Rescissions and Appropriations Act of
1996, Pub. L No. 104-134, 110 Stat. 1321, 110 HARv. L. REv. 1346, 1346 (1997).
Although some commentators stress the importance of looking at European examples of legal aid programs,
see, e.g., Mo et al., supra note 42, at 104, especially those in Scandinavian countries where legal aid is provided
by the state, see, e.g., Liu & Wang, supra note 347, at 36 (discussing Sweden's legal aid system), most
commentators have focused on the American example.
502. See Shu, supra note 392. Not all commentary on Western legal aid programs is completely positive.
Justice Minister Xiao, for example, praised the development of legal aid in Western countries, but he also noted
that legal assistance remains out of reach of many people in Western countries and that legal aid has done little to
alter Western law's emphasis on protecting the interests of capitalists. See Xiao, supranote 11, at 2.
503. See supra notes 93-96 and accompanying text.
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Neither the references to international standards nor the attempts to use domestic
experience to refute Western criticism are unique to legal aid. 5°4 However, although there
has been significant discussion of international standards within China, until recently there
has been little international attention to China's efforts to develop legal aid.5 °5 Indeed, these
efforts have come at a time when legal aid in the West, particularly in the United States, has
been suffering from sharp financial cutbacks. 506
China's development of legal aid programs also demonstrates that, although
international criticism carries some weight, domestic concerns are largely driving law
reform. Arguments that legal aid is crucial to strengthening China's protection of human
rights appear to be largely aimed at a domestic audience. 50 7 Moreover, references to
international standards are persuasive because they supplement arguments based on purely
domestic concerns. Regardless of international standards, the central government appears to
be increasingly conscious that maintaining a degree of control will require solving problems
of law implementation and that effective law implementation may be contingent on
providing individuals with mechanisms for using law.
As is true of the development of local elections, 508 the development of legal aid
demonstrates that, while accepting international standards may be in China's own interest,
such standards are being accepted in China on China's own terms. Thus, although China's
development of legal aid demonstrates the relevance of international standards to law reform
in China, it is a mistake to see the adoption of international practices and norms as
conflicting with the interests of the central government. Moreover, as organizations and
governments abroad increasingly turn their attention to the development of legal aid in
China, it will be important to recognize that programs termed "legal aid" in China may not
necessarily be equivalent to legal aid programs elsewhere.
B.

Lawyers: Professionon the Edge

As discussed in Part IV.C., the success of efforts to develop legal aid will depend on
China's ability to harness the legal profession to engage in a significant volume of legal aid
work. In the short term, the development of legal aid may say more about the uncertain role
of lawyers in China than it does about the protection of individual rights. This section
504. Arguments based on international practice in the legal aid context parallel arguments made regarding
China's revisions of the Criminal Procedure Law. Cf. LAWYERS COMMrriEE FOR HUMAN RIGHTs, supra note 24,
at 13 ("Reference to international standards has become a legitimate form of argumentation employed within
China, particularly among legal academics, to promote greater respect for the rights of criminal suspects and
defendants."). In addition, Chinese officials referred to the U.N. Convention on the Elimination of All Forms of
Discrimination Against Women in passing the Law on the Protection of Women's Rights and Interests in 1992.
See Jonathan Hecht, The Challenge of China and Human Rights, 9 HARV. HUM. RTs. J. 315, 318-19 (1996)
(book review). For a discussion of Chinese writings on rights, see Randall P. Peerenboom, Rights, Interests,and
the Interest in Rights in China, 31 STAN. J. INT'L L. 359, 365-82 (1995).
505. However, legal aid programs have been cited as a potential area of future cooperation. Speaking at the
conclusion of his summit with China's President Jiang Zemin, President Clinton stated that the U.S. and China
will "share ideas on issues such as legal aid and administrative reform." See Transcript of Clinton-JiangNews
Conference, WASH. POST, Oct. 30, 1997, at A16; see also Albright Remarks, supra note 466 (discussing visits by
Secretary of State Albright and Hillary Rodham Clinton to legal aid centers in Shanghai and Beijing).
506. See Recent Legislation,supra note 501.
507. However, a few reports in China's official English press have discussed the development of legal aid
programs, arguing that such programs demonstrate China's commitment to improving rights protections. See,
e.g., Huang, supra note 151, at 11-14 (discussing pro bono work by lawyers).
508. See, e.g., George Melloan, China's Communists FindBeauty in Local Elections, WALL ST. J., July 21,
1997, at A23 (noting that "[e]xercise of the vote helps assuage discontents in a period of rapid change"); Louisa
Coan, Statement Before the Subcommittee on Asia and the Pacific of the House International Relations
Committee (Sept. 17, 1997) (transcript available in 1997 WL 14150879) (describing the development of village
elections in China).
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examines three issues: government views of the legal profession as manifest by the
development of pro bono requirements; the potential for legal aid work to encourage
lawyers to advocate causes in addition to representing individual clients; and the
relationship of legal aid programs to other factors that may promote the evolution of
Chinese public interest litigation and law. Taken together, these three issues demonstrate
that although state views of lawyers continue to be relevant, lawyers themselves are
increasingly shaping the evolution of the legal profession and thus the development of law.
1.

Defining Lawyers' Roles: Independent Lawyers as Government Actors

Government requirements that lawyers undertake a significant volume of pro bono
work appear to be based on at least three interrelated views of the legal profession. First,
lawyers continue to owe certain obligations to the state. Second, lawyers have become
excessively wealthy. Third, lawyers have certain professional obligations independent of
their status vis-a-vis the state. Common to these three views is a desire to foster an
independent, market-driven legal profession that serves state interests and a drive to expand
the legal profession without first considering the form such a profession should take.
The Ministry of Justice appears reluctant to view lawyers as independent actors.
Although they are no longer formally termed "state legal workers," the imposition of
mandatory pro bono requirements suggests that lawyers continue to owe certain duties not
only to society generally, but also to the furtherance of specific governmental policies. With
the apparent exception of Pudong, where lawyers may take pro bono cases of their own
choosing and then request that such cases count toward local pro bono requirements,
lawyers in China must undertake pro bono cases assigned by local justice bureau or legal aid
center officials. Although such a system may streamline the provision of legal services, it
may also limit the scope of cases for which legal aid is available and limit the ability of
lawyers themselves to decide the types of cases on which they desire to focus.
Mandatory pro bono requirements are also responses to the perception that many
lawyers have become wealthy. Ministry of Justice officials state that lawyers' incomes have
5 9
increased dramatically in recent years as a result of the reform of the legal profession; 0
lawyers thus can afford to engage in legal aid. Lawyers are required to pay for legal aid
both through mandatory pro bono requirements, which take lawyers away from profitgenerating work, and by direct taxation. The development of legal aid thus parallels the
development of law firms more generally: China's decision to develop a market-driven legal
profession was due, at least in part, to the desire to increase the number of lawyers without
saddling the state with the cost of state-funded law firms.
Mandatory pro bono requirements also appear to reflect an evolving view that lawyers
have certain moral obligations as members of an emerging legal profession. This view
appears distinct from past views that lawyers were obliged to serve society simply because
they were state workers in a socialist state. Yet appeals to professional obligations often
appear as afterthoughts to arguments that lawyers should provide legal assistance because
they can afford to do so or because they owe obligations to the state. In addition, although
government officials stress the need for lawyers to develop professional ethics, 510 there does

509. See Yan, supra note 92 (stating that lawyers should provide legal aid both because they can afford to do

so and because it is part of their ethical obligations); see also Gao, supra note 498, at 7 (arguing that providing
legal aid is one aspect of lawyers' professional responsibility).

510. See Liu Aijun &Jiao Qingle, Fahui Youxiu Dianxing De Shifan Zuoyong, Tuidong lshi Shlye Xiang
Zongshen Fazhan [Develop the Exemplary Role of Outstanding Examples, Promote the Deepening Development

of the Legal Profession],FAZHI RIBAO [LEGAL DAILY], Mar. 4, 1997, at 3.
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not appear to have been significant discussion of the content of such ethical obligations or of
what it means to be a professional.
Appeals to lawyers' professional obligations in the legal aid context are one
manifestation of China's attempt to construct a legal profession and legal ethics from the top
down. 511 Since the late 1980s, when Deng Xiaoping declared that China would need
500,000 lawyers by the turn of the century, China has focused primarily on expanding the
total number of lawyers. 512 Although steps have also been taken to increase the quality of
the profession, such measures appear to be secondary to attempts to increase the total
number of lawyers.
Having succeeded in increasing the total number of lawyers, China is now beginning
to consider the roles they should play, as well as values that are appropriate for the
profession. Yet consideration of such roles and values is occurring against the backdrop of
other governmental policies, most notably efforts to use law to address economic
inequalities. Thus, the decision to mandate pro bono work may derive not only from the
view that lawyers have certain obligations to society, but also from a desire to further other
substantive governmental policies and to regulate lawyers.
China's position as one of the few countries to mandate pro bono work may seem
anomalous, given the recent evolution of lawyers and legal aid. However, resorting to
mandatory pro bono requirements may be a natural consequence of a society in which little
attention is paid to the ethical obligations of lawyers. 513 The imposition of mandatory
requirements may result from the perception that the legal profession is unlikely to
undertake such obligations without prodding. As is true of other recent central government
attempts to boost morality,5 14 mandatory policies may be a reflection of an ethical and moral
vacuum.
The rapid growth in the total number of lawyers and the relatively slow evolution of
professional standards means that a central question remains unanswered: is China
developing a conception of a legal profession in which the lawyer's relationship to the State
is not the dominant feature? The answer to this question will depend in part on whether
obligations to society more generally can be differentiated from obligations to the State. It
will also depend on the degree to which law in China continues to be state-centered. The
development of legal aid may figure in the answers to both of these questions.
2.

Lawyers as Activists

The growth of China's legal profession and the expansion of rights embodied in its
substantive law also present opportunities for lawyers to engage in new areas of work.5 15
Although China's governmental legal aid programs have largely limited themselves to
representing individual clients, the university-based programs have on occasion used their
experiences representing clients as a basis for advocacy. Advocacy comes in two forms:
scholarship advocating changes in law or highlighting legal problems, and high-profile
511. Cf. LAWYERS COMMITTEE FOR HUMAN RIGHTS, supra note 12, at 31 (discussing the legal profession's
"rampant disregard of professional ethics"); Alford, supra note 16, at 34-35 (noting that China's Ministry of
Justice has focused on increasing the number of lawyers and questioning the effectiveness of its attempts to
strengthen legal ethics).
512. See Law and Order: Too Few Lawyers, BBC Summary of World Broadcasts, Feb. 28, 1989,
FE/0396/B2, availablein LEXIS, News Library, BBCMIR File.
513. Cf. Alford, supra note 16, at 33 (discussing problems of professional ethics that plague China's legal
profession).
514. Cf. supra text accompanying notes 456-58 (discussing Project Hope).
515. See Note, supra note 42, at 1541.
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litigation.5 16 The amount of such work being done in China remains extremely small, but
the roles that non-governmental centers have assumed demonstrate the potential for legal aid
providers, and the legal profession more generally, to assume more active roles in the
development of China's legal framework, and also that lawyers in China may be developing
roles as advocates that are distinct from roles undertaken by lawyer-advocates elsewhere.
University-based centers and some individual lawyers, often academics, have
increasingly engaged in high-profile litigation designed to have effects beyond the
individual case. Thus, for example, lawyers at the Peking University Center litigated a
highly-publicized wrongful death suit by the family of a girl raped and murdered by her
school headmaster, both to win redress for the victim's family and to highlight the issues
involved in the case. 51 7 Similarly, when a Beijing academic brought an environmental class
action on behalf of peasants harmed by water pollution, it was partly to raise awareness of
the effects of water pollution in rural areas.518 In many cases, lawyers pursue their goals
through appeals to the press, which has been increasingly active in reporting on legal
injustices. Although most lawyers seek press coverage of cases to win leverage in court,
and impact litigation is not yet a major weapon in the arsenal of China's lawyers, in certain
cases lawyers are using litigation to highlight injustices and broader problems in the law.
The availability of class actions may be increasingly important to Chinese public
interest lawyers as they bring cases that increasingly affect large numbers of persons and
involve challenges to local government authority. 519 Governmental legal aid centers appear
to have undertaken few, if any, such cases to date, but lawyers at both the Wuhan University
in class action litigation and express interest in
and Peking University centers have engaged
5 20
undertaking additional cases in the future.
The ability or willingness of China's nascent non-governmental legal aid providers to
litigate cases in which they directly clash with central government authority remains to be
seen. As with class action litigation more generally, lawyers appear particularly willing to
challenge local authorities who are violating national laws, 521 but avoid cases in which they
might be at odds with national policies. Yet the availability of class actions and the
emerging role of non-governmental legal aid providers suggests the potential for public
interest litigation to highlight not only local failures to follow national laws, but also
weaknesses in national laws themselves. The experiences of non-governmental legal aid
providers may also encourage governmental legal aid lawyers to take similar cases. In a
system often characterized by clashes between competing government authorities or
between central and local government policies, governmental legal aid providers may also
be willing to challenge government actors, especially where the challenged actions occurred
in a jurisdiction different from that of the legal aid center. The ability of legal aid
providers-governmental or non-governmental-to undertake such cases will also be a

516. The Qianxi County Legal Aid Center has also engaged in a form of advocacy, using its experience
representing women as a basis for seminars to raise judges' awareness of laws relating to women's rights. See
supra note 181 and accompanying text.
517. See 1997 Lawyer Interview C.
518. See Lin Yu, Shuihuan Mengyu Hu: FangtingheshuiWuran An Jiutuo Bujue Baixing Shenshou Qiku [A
Water Disaster More Fierce than a Tiger: Hundreds Suffer Deeply from Negative Consequences as the Fangtling
River Pollution Case is Delayed and Not Resolved], ZHONGGUO HUANJING BAO [CHINA ENVIRONMENT NEWS],
May 11, 1996, at 3; 1998 Academic Interview A; see also Note, supra note 42, at 1530 (discussing the case).
519. For an examination of the growth of class action litigation in China, see Note, supra note 42, passlin.
520. The Wuhan University Center undertook an environmental class action. See 1996 Lawyer Interview H.
The Peking University Center brought a class action on behalf of migrant workers against their employer for
failure to pay them; the case was settled when the employer agreed to pay in full the wages owed. See 1997
Lawyer Interview C; ThE CASE OF HE YULAN, supra note 316.
521. Cf Note, supra note 42, at 1539 (discussing lawyers' willingness to bring suits challenging local
governments).
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measure of the degree to which the legal profession is permitted to develop a sphere of
autonomy in which lawyers determine which cases are worthy of attention.
The roles China's non-governmental legal aid providers have assumed caution against
viewing the development of legal aid in China too much in the context of experiences in
other countries. Legal aid providers, and other lawyers who undertake cases in which they
challenge local authorities, are engaging in a balancing act that may be particular to the
current phase of China's legal development: they are able to challenge local authorities, or
persons with powerful connections, precisely because the goals they are pursuing are
consistent with those of the State. In contrast, individuals and lawyers who have directly
5
challenged central government or Communist Party authority have had little success. 22
China is distinct from countries in which public interest lawyering has led to direct conflicts
with state authority 523 in that its central government appears committed, at least in principle,
to addressing many of the problems such advocacy highlights, and that the few lawyers
pursuing such cases often are politically connected themselves. China's experience suggests
that the development of legal aid, and public interest advocacy more generally, may be
possible without lawyers coming into direct conflict with the central government.52 Indeed,
to date it appears that the biggest threat to non-governmental legal aid providers is not that
the goals they pursue will put them in opposition to government authorities, but rather that
they are in competition with government providers for scarce funding.
China also differs from countries in which public interest advocacy has placed lawyers
in opposition to the State because it does not claim to have an autonomous legal
profession. 5s Indeed, as Part IV discusses, the expansion of legal aid programs may
actually be a mechanism for justice bureaus to exert control over lawyers. The lack of
independence of the Chinese bar-and the role of most legal aid workers as state workersmay actually permit legal aid lawyers in China a greater range of activity than they would
have if they were operating independently. So long as lawyers continue to work within the
system, they have a degree of authority-and perhaps a degree of insulation from
criticism-that would not be possible were they completely beyond the control of the
Ministry of Justice and local justice bureaus and courts. As illustrated by the enhanced role
of defense lawyers in the criminal process, increased autonomy and independence are not
necessarily in the clients' best interests. Similarly, although this article has treated the
university-based programs as non-governmental actors, their positions within state-run
universities also serve to insulate them from scrutiny.

522. See, e.g., LAWYERS COMMITTEE FOR HUMAN RIGHTS, supra note 12, at 52 (noting that "[p]olitical
dissidents on occasion have been unable to find counsel willing to represent them"); William Alford, DoubleEdged Swords Cut Both Ways: Law and Legitimacy in the People's Republic of China, DAEDALUS, Spring 1993,
at 45; cf. China:AFP: Anhui Dissidentto Sue Over Imprisonment, Foreign Broadcast Information Service, Doc.
No. FBIS-CHI-97-295, Oct. 22, 1997 (reporting that a Chinese dissident stated that he would sue the police for
failing to comply with legal procedures in detaining him).
523. See, e.g., Stephen Ellmann, Cause Lawyering in the Third World, in CAUSE LAWYERING, supra note
401, at 349, 364; Daniel Lev, Lawyers' Causes in Indonesia and Malaysia, in CAUSE LAWYERING, supra note
401, at 431,437,442-43.
524. Raymond Michalowski makes a related observation in All or Nothing: An Inquiry into the
(Im)Possibilityof Cause Lawyering under Cuban Socialism, in CAUSE LAWYERING, supra note 401, at 523, 526
("Cuba's system of socialist politics creates openings through which lawyers can and do affect social policy.").
See also id. at 543 (noting that the case of Cuban attorneys suggests that there are alternative routes to the goals
typically associated with cause lawyering). China's market-oriented legal profession, and the broader range of
non-governmental activity permitted in China than in Cuba, suggests that lawyers in China may have significantly
greater opportunities to engage in public interest lawyering, and in particular in public interest litigation, than

their Cuban counterparts.
525. Cf. Jane Kaufman Winn & Tang-chi Yeh, Advocating Democracy: The Role of Lawyers in Taiwan's
Political Transformation, 20 L. & SOC. INQUIRY 561, 561 (1995) (stating that "[a] lawyer confronts.., a
predicament when the conflict between the apparent autonomy of the legal profession and its subordination to a
corrupt sovereign power intersects with the demands of one's conscience to resist manifest political injustice").
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Additionally, the experiences of the university-based providers suggest that there is
potential for a continued expansion of the role that lawyers with practical experience play in
discussions of the drafting and implementation of laws. Such input is unlikely to touch on
sensitive political issues, but the efforts of the university-based legal aid providers are
evidence that lawyers are playing expanding roles in attempts to bridge the gap between law
and reality in China, and that the expansion and evolution of the legal profession may also
lead to evolution in other areas of law.
3.

Rethinking "Public Interest" in China

The development of legal aid in China suggests that attempting to evaluate the
maturing of the Chinese bar, primarily in terms of its independence from the State, may be
misguided for two reasons. First, as discussed above, permitting lawyers to pursue
seemingly independent goals does not necessarily place them in tension with the State.
Some of the causes they may advocate may actually be consistent with state policies.
Second, just as encouraging the. development of a law-based society may help maintain
governmental control, permitting lawyers some autonomy may best serve the goals of law
implementation, as lawyers help to highlight weaknesses in law implementation at the local
level. Moreover, the degree to which either profit-driven lawyers or legal aid practitioners
view themselves as acting independently is questionable. Lawyers in China are one piece of
a legal system that functions more often as a fragmented whole than in autonomous spheres;
for lawyers to assert independence might be to place themselves outside of the system and
thus render themselves ineffective.
Furthermore, the limited evidence from China's legal aid providers suggests that,
although China may be beginning to see the seeds of a public interest bar, public interest
law comes in many forms.5 26 A full evaluation of lawyering on behalf of the impoverished
or powerless in China must take a broad view of the definition of public interest and must
include lawyers pursuing profit. Such work is distinct from the free legal services legal aid
lawyers are providing, but may be equally important. Class actions, contingency fees, and
the increasing availability of large damage awards, including damages for emotional distress
and punitive damages, mean that profit-seeking lawyers are increasingly willing to
undertake cases on behalf of persons otherwise unable to afford access to the courts.527 Such
developments may be as important as the development of legal aid in increasing the ability
of individuals to use the courts to protect their interests.
The parallel development of legal aid programs and a market-driven legal profession
within a system in which law has been largely state-centered makes defining public interest
law in China difficult. China's low tolerance of non-governmental organizations, often the
leading advocates of change in other countries, coupled with an apparently high tolerance of
class actions and market-driven impact litigation, is unique. The ability of lawyers to
maneuver and pursue cases in new subject areas is increasingly determined as much by the
market as by the government, and it appears that lawyers may increasingly be drawn to
526. Cf. Ellmann, supra note 523, at 349-50 (defining cause lawyering and public interest law to include
lawyers pursuing "a program of social change," "the work of poverty lawyers who simply handle the innumerable
individual legal problems of poor clients in an effort to give their clients access to justice," as well as a range of
other activities, including legal research, teaching, lobbying, and class action litigation); Sarat & Scheingold,
supra note 401, at 5 (stating that "providing a single, cross-culturally valid definition of the concept [of cause
lawyering] is impossible").
527. Cf. Setsuo Miyazawa, Cause Lawyering by a Cartelized Legal Profession: Profiles of Cause
Lawyering in Japan, at 4-5 (July 1996) (unpublished manuscript on file with The Texas International Law
Journal) (noting that the "lack of economic incentives for public interest lawyering in Japan" has limited the
expansion of public interest law and legal aid in Japan).
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public-spirited litigation by market incentives. Thus, although some Chinese lawyersincluding those at the Wuhan University and Peking University centers-have clearly
eschewed financial gain in order to pursue particular causes, others are being drawn to
similar causes by the potential for economic gain.
Expanded opportunities for public interest lawyering are a product of a loosening
of
state control over society, but there are limits to the causes lawyers may advocate. Acting in
the public interest, whether in pursuit of moral goals or financial opportunity, appears to be
limited to enforcing private rights in a manner consistent with central government interests.
While lawyers, especially those at non-governmental centers, do appear to be conscious of
the boundaries within which they operate, they are also pursuing their own ideals. Chinese
lawyers are maneuvering in the shadow of a powerful state, but the room in which they
maneuver is continuing to expand. In many ways, China's nascent public interest lawyers
appear to be pursuing goals akin to those pursued by public interest advocates in more
liberal regimes, as they work to extend rights and redress economic and power
inequalities s2
C.

The Policy of Legal Aid and the Role of Law

The continued development of legal aid will reflect not only the evolution of the legal
profession, but also of state views and uses of law. The numerous choices China faces in
developing legal aid-in focusing on criminal or civil cases, in emphasizing the interests of
certain groups over others, and in deciding whether programs rely on private lawyers or
public legal aid workers-parallel the evolving position and uses of law in China. The
development of legal aid thus far demonstrates the many competing impulses and lack of a
coherent policy directing law reform in China. This lack of a coherent policy in turn
suggests that how private persons use the legal system may be increasingly important in
determining the role of law in China.
The widespread establishment of legal aid programs is not the inevitable consequence
of the Chinese legal system's slow march to maturity. The Ministry of Justice's enthusiastic
backing of legal aid fits well with other dominant contemporary policies, most notably
efforts to address widening economic inequalities. The development of legal aid also
meshes well with traditional views of governmental obligations to deliver substantive justice
to its subjects, of harmony between state and individual interests, and with the central
government's desire to permit and regulate legal development.
Yet legal aid is not mandated by such policies or traditions. The Ministry of Justice
faces a wide range of competing demands on its resources, including the need to improve
legal education and increase the number of lawyers. Indeed, the development of legal aid
programs is somewhat ahead of its time, coming in tandem with attempts by the Ministry
and the Supreme People's Court to strengthen training of lawyers and judges. Increasing
individual access to the legal system was not a focus of government policy in traditional or
socialist China. Moreover, China's laws themselves do not mandate the establishment of
legal aid programs. Rhetorical pledges of equality have long been a fixture of Chinese laws;
the development of legal aid marks a rare attempt to act on such pledges. Nor is the
development of legal aid a natural offshoot of a shift to a market economy or market-driven
legal profession: other transitional economies have not taken similar steps.

528. Cf.Sarat & Scheingold, supra note 401, at 5-6 (arguing that while cause lawyering under authoritarian
regimes "is cast in a largely defensive role-struggling to afford a modicum of protection against arbitrary arrest
and imprisonment," strategies in more liberal regimes "include efforts to extend the reach and meaning of
established rights as well as more ambitious efforts to reconceive the liberal conception of rights to promote more
egalitarian distributions of power and material wealth").
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The establishment of legal aid programs does, however, mirror other central
government efforts to strengthen law implementation. China's focus over the past halfdecade has shifted from creating laws to designing mechanisms for enforcing them. Such
efforts stem, at least in part, from the central government's recognition that effective
implementation of law is essential both in asserting the central government's control over all
of China's regions and to maintaining the legitimacy of the central government itself. Law
serves both as a mechanism for implementing central government policies and as a means of
maintaining social stability and preventing unrest.529 Additionally, the fact that local
governments have begun to devote even limited resources to legal aid is significant, as such
allocations require trade-offs with other potential funding targets. As China continues to
struggle to establish a social safety net, the emergence of legal aid programs suggests that
law may increasingly be on equal footing with other governmental mechanisms for
addressing the needs of the poor and furthering governmental policy.
As Part IV discusses, the establishment of legal aid programs to date reflects not only
increased attention to law implementation generally, but also a decision to emphasize it in
specific areas. Although China appears unresolved as to the proper apportionment of
resources between criminal and civil legal aid, it has made commitments to the provision of
legal aid in certain civil and criminal contexts. Future choices of areas of concentration will
significantly affect the evolution of legal aid. For example, to the degree that criminal legal
aid develops, it may represent a more fundamental shift toward consideration of the rights of
defendants than any specific changes included in the 1996 revisions to the Criminal
Procedure Law. However, the continued development of civil legal aid and the potential for
a concomitant increase in the ability of the disadvantaged to use the courts may reflect a
further shift in the legal system, and in particular the courts, away from the historical focus
on criminal matters and toward the protection of individuals.
Moreover, despite rhetorical statements emphasizing the importance of legal aid
programs in guaranteeing individual rights, the degree to which the development of legal aid
reflects a commitment to transform the legal system into a mechanism for the protection of
individuals is unclear. China's experience with both legal aid and class action litigation
demonstrates that, in many cases, governmental policy goals may be consistent with
expanding access to the legal system and the vindication of individual rights. Nevertheless,
the willingness of legal aid providers to undertake a wider range of cases, and in particular a
greater number of direct challenges to governmental actions, will reflect the degree to which
legal aid is able to develop further into a mechanism for the protection of individuals, in
addition to, or instead of, a mechanism for implementing governmental policies.
The development of legal aid programs suggests a recognition that the effectiveness of
law implementation is partially contingent on facilitating the accessibility of law: if the
central government desires to use law both as a mechanism for maintaining control and as a
means of pursuing specific policies, it must allow it to be used in other ways as well. Such a
strategy is an outgrowth of a legal system that has thrived on experimentation. Localities
and provinces have repeatedly served as testing grounds for national laws,5 30 and in doing so
have played vital roles in the development of law. The development of legal aid has
followed a similar path, with certain localities, most notably Guangzhou, establishing legal
aid centers that are then being used as national models.
Yet legal aid programs may go further than previous episodes of experimentation. By
providing individuals with the means to use law to protect their interests, legal aid programs
529. Cf. Note, supra note 42, at 1533 (arguing that increasing litigation rates in China may reflect a
governmental policy of steering disputes into the formal legal system in order to prevent social unrest).
Government commentators have praised legal aid for helping to avoid social instability. See, e.g., Guangzhou
Justice Bureau Research Group, supranote 101, at 71; Gong, supranote 8, at 17-18.

530. See Perry Keller, Sources of Orderin Chinese Law, 42 AM. J. COMP. L. 711 (1994).
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may also be permitting a de facto experiment in individual-driven law implementation. Just
as the central government has relied on provinces and local experiments in law
formulation, 531 legal aid programs have the potential to serve as incubators for law
implementation. In addition, the experiences of the university-based legal aid centers
suggest the possibility of increased opportunities for lawyers to use their experiences
532
representing individuals and groups to assume broader roles in influencing policy.
The many possible explanations and implications of the development of legal aid also
reflect the lack of a dominant rationale supporting China's decision to expand the provision
of legal aid. The various justifications for legal aid that this article has discussed-ranging
from making criminal trials more efficient to improving China's international image to
protecting the rights of women and the disabled-have likely all played a role. The
piecemeal development of legal aid reflects the ambiguity that surrounds these varied
purposes. The lack of a single coherent motive for developing legal aid also reflects
continued uncertainty regarding how best to strengthen the legal system in a way that serves
state objectives.
Indeed, China's experience to date developing legal aid programs may inform as much
about how law is developing in China as it does about access to justice for China's
disadvantaged. A combination of four factors-personal politics; attempts by the Ministry
of Justice and local justice bureaus to create new programs and continue to regulate lawyers,
even as all government departments face significant cuts in resources; international criticism
of China's human rights record; and a desire by some Chinese lawyers and officials to
increase access to the courts-demonstrates that legal policy in China is continuing to
evolve despite the lack of any single guiding rationale. This lack of a guiding policy may
permit innovation, both in the development of governmental and non-governmental legal aid
programs and in the types of cases that lawyers and individual clients bring to the formal
legal system.
Yet the development of legal aid programs also raises the question of whether legal
development in China should be viewed only in terms of state policy. In particular, what
effect will increased information about, and access to, the formal legal system have on the
system's continued evolution? For example, will an increased volume of domestic disputes
force greater clarity in relevant laws? Will greater access to lawyers further accelerate the
shift from mediation to litigation as a means of dispute resolution? 533 The development of
legal aid demonstrates the degree to which much legal development in China has been
reactive, with China first developing laws and then considering how such laws may be made
relevant. If legal aid becomes a reality for more than a tiny fraction of the population,
China's courts may face a vast increase in claims involving individual rights. Although
access to the legal system does not equate to obtaining justice and indigent clients will likely
continue to be at a disadvantage even once they have brought cases to court, such an
increase may result both in greater protection of such rights and in a transformation in the
way law is viewed and used.
VI.

CONCLUSION

Despite the rapid expansion in the number of legal aid programs, the actual volume of
legal aid cases such programs handle remains small. The low number of total cases legal
531.- See, e.g., Benjamin L. Liebman, Autonomy Through Separation?:Environmental Law and the Basic
Law ofHong Kong, 39 HARv. INT'L. L.J. 231, 248-9, 295 (1998).
532. Although the drafting of laws and regulations in China is often assigned to a drafting group that
includes persons outside of the National People's Congress or the responsible ministry or ministries, such persons
are usually academics, not practitioners.
533. Cf.Note, supra note 42, at 1531-32 (discussing an apparent shift from mediation to litigation).
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aid providers have handled cautions against excessive optimism regarding the development
of legal aid in China. However, the extent to which legal aid has developed, and has proven
effective in assisting individuals in protecting their rights, demonstrates that it is not merely
an attempt at self-legitimization by the Chinese state.
China's legal aid experience does not permit broad conclusions regarding the
development of the Chinese legal system so much as it raises the following questions
regarding China's legal interactions with the West, the development of China's legal
profession, and the role of law.
First, to what degree does the development of legal aid reflect China's acceptance of
international legal standards? As discussed in Part V.A., China has placed legal aid in the
context of efforts to strengthen human rights protections. This article has also shown that
many of the policies driving the development of legal aid in China-from efforts to redress
income inequalities to attempts to channel discontent into the legal system-are
disconnected from broader concerns regarding rights protection. Similarly, does China's
development of legal aid suggest a need for Western countries to rethink their criticisms of
China's justice system? This article has argued that although it is too soon to declare
Chinese legal aid a breakthrough in human rights, it does present significant development
for which China deserves more credit and support than it has received from the international
community. At the same time, certain justice bureaus' use of legal aid as a mechanism for
controlling the legal profession raises the question of whether foreign donors concerned
with funding an independent legal profession in China should be supporting governmentbacked legal aid in its current form.
Second, can an autonomous legal profession develop in a society in which non-state
organizations remain strictly regulated? Although the emergence of non-governmental legal
aid providers suggests increasing room for activity by non-governmental actors, the
development of legal aid programs and pro bono requirements demonstrates that lawyers
continue to be subject to significant government oversight and regulation. Lawyers in China
are positioned somewhere between a formal characterization as state legal workers and
members of an autonomous profession. The development of non-governmental legal aid
providers shows that there is room for lawyers to pursue their own goals, but that it may be
difficult for lawyers operating within the Ministry of Justice system to do so.
Third, is there room for a conception of the public interest in China that is distinct
from state interest? This article has argued that lawyers have been able to pursue impact
litigation and advocacy largely because their objectives have so far been consistent with
central government policies. Western analysis of legal aid and public interest law in other
countries has either focused on legal aid as a component of a legal system in a democratic
society,534 or on the use of law by individuals challenging state authority in a nondemocratic setting. In contrast, China's legal aid practitioners and lawyer-advocates appear
to be advocating cases that, although transformative in their effect on Chinese society, are
not actually at odds with state policy.
Fourth, how will efforts to expand legal aid interact with the privatization of the legal
profession to expand the range of cases being undertaken in the public interest? This article
has suggested that the rise of public interest litigation and law in China can be traced not
only to the expaision of legal aid programs, but also to the development of class actions, the
growth in damage awards, the expansion of contingency fees, and increased press coverage
of lawsuits. Such factors may be as effective as government policy in increasing access to
law for China's poor. China is a rare example of a legal system that gives lawyers market
534. See, e.g., Earl Johnson, Jr., Toward EqualJustice: Where the United States Stands Two DecadesLater,

5 MD. J. CONTEMP. LEGAL ISSUES 199, 200 (1994) (discussing the development of legal aid in "democratic
societies").
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incentives to litigate and also imposes mandatory pro bono requirements. Although the
existence of such incentives may eventually make the pro bono requirements less necessary,
this article has suggested that such requirements reflect government views of lawyers more
than they do government attempts to increase access to the legal system.
Fifth, to what degree is the development of legal aid a component of an ongoing effort
to systematize and rationalize the functioning of the Chinese legal system? Although
officials state that expanding legal aid is a long-term goal, its rapid development over the
past four years suggests that legal aid has resulted as much from the view that legal aid
should be a component of a mature legal system as from any long-term view of how the
legal system should function. The rapid development of legal aid and the strong
commitment of many within the Ministry of Justice to developing legal aid programs has
given legal aid short-term vibrancy; however, the numerous impediments it faces suggest
that its long-term success in China is far from guaranteed.
Sixth, what effect will the expansion of legal aid programs have on public awareness
of law? As discussed in Part I, much of the work of China's legal aid centers consists of
responding to basic legal questions. Although much of the analysis of this article has
focused on the impact of legal aid in individual cases, legal aid may actually be most
important as one element of ongoing efforts-ranging from live broadcasts of court
proceedings to the creation of legal hotlines-to increase awareness of the law.
Seventh, is law in China beginning to develop beyond its role as a tool of state policy?
This article has suggested that the development of legal aid programs, in particular
governmental legal aid programs, has occurred largely as part of an effort by the central
government to use law to promote substantive policies. Yet the continued development of
legal aid, and the growing willingness of individual litigants in China to use the legal
system, suggests a need to inquire further into how and why individual and non-state actors
are using the law.
Many of the problems China is confronting as it attempts to develop a legal aid system
are not unique. Other countries struggle to provide sufficient funding for legal aid and
similarly face opposition to government funding of legal aid programs. 535 However, other
aspects of China's experience are unique: a non-democratic society attempting to ensure that
the poor have access to the legal system; a legal profession still closely linked to and
regulated by the state that is enjoying market incentives largely non-existent outside of the
United States; and a criminal justice system in which virtually all defendants are found
guilty, but in which the state has made a commitment to providing counsel to certain
indigent defendants. Legal aid programs in China may also be unique in their failure to
draw clear distinctions between programs providing civil legal aid and those providing free
representation to criminal defendants.
The development of legal aid in China is too recent and has been too rapid to allow for
the formulation of a single theory that explains the significance of legal aid in China. It
remains far too early, for example, to determine whether the development of legal aid can be
cabined to serve a limited range of values and policies. Moreover, China's development of
legal aid must be understood and evaluated in the context of a legal system that is
undergoing rapid change, including a dramatic increase in the number of disputes brought in
the formal legal system and an increasing diversity of views influencing law reform. The
development of legal aid and public interest lawyering will both reflect and contribute to

535. See, e.g., Robert J. Rhudy, Comparing Legal Services to the Poor in the United States with Other
Western Countries: Some PreliminaryLessons, 5 MD. J. CONTEMP. LEGAL ISSUES 223, 224 (1994) (observing
that the United States provides legal aid to less than 20% of those in need in civil cases, and that "U.S. legal
services activities have generated a level of controversy and opposition which stands in the way of current legal
services development").
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such changes. The evolution of legal aid will also continue to echo the competing values
underlying legal reform and the increasing complexity of law in China.

